INSPECTION AND ENFORCEMENT

BLM recelved many comments addressing the proposed rules related to ingpection and
enforcement, both for and against the proposal. Some of the comments addressed inspection and
enforcemert together, and are discussed together for convenience.

15.01 Comment: Many commenters urged that ingection and enforcement be inproved,
asserting that ingpection and enforcement of mining regulations are critical elements of the
regulatory process. Without inspection and enforcement, they asserted, inproved rules
will be meaningless. These commenters asserted that inspection and enforcement also need
to be srengthened to assure that environmental damageis aslimited as possble and in
particular to protect people, livestock, water, wildlife, and al other resources from the
modern realities of mining.

One commenter stated that, although many miners now obey the law and their own
consciences when it comes to operating and cleaning up responsibly, unfortunately many
others fail miserably. This statement was based on observations “for many years, both near
home and also throughout the region.” The commenter urged that land managers need
enough teeth in the regulations to ensure the compliance of all. Other commenters asserted
that the proposed inspection and enforcement rules do not go far enough and supported
the stronger inspection and enforcement measur es proposed for Alternative 4 of the draft
EIS.

Response: BLM generaly agrees with the commenters, who urged strengthening of the
BLM inspection and enforcemert rules.

15.02 Comment: Commenters opposed BLM'’s proposed inspection and enforcement rules,
asserting that this section is overly broad and will be administratively infeasible.
Commenters dated that theindustry s record with Notice-levd compliance, though not
spotless isgererally very good. Instead of revisng theregu aions, they urged BLM to
allocate more resources and get more inspection people inthe field.

Response: BLM disagrees with the commenter and believes that therules are not too
broad and will be workable. BLM will use availalde resources to conduct inspections.

Budget

15.03 Comment: The adegquacy of BLM resourceswas a recurring theme. Commenters
asserted that BLM must evaluate the people and funding it will take to implement the
proposed inspection and enforcement provisions because BLM’s current resour ces will be
inadequate, and no funding increases have been requested. If current reguldions are not
adequate because of enforcement constraints, budgetary restraints, etc., commenters
stated that increasing the scope will only increase the inability for compliance. For
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example, a commenter asserted that it isquedionable tha BLM hasthe resourcesto
conduct ingpections “at least four timesayea... if you use cyanide or where thereis
sgnificant potential for acid drainage.” Rather than cut back onthe proposal, some
commenters suggested a cost-recovery program under whichminers pay fees to cover
inspection and enforcement. Othersstated that it issad if fees and reclamation
requirements put mining companies out of business, but the reality isthat our Nation's
history hasbrought many changes since 1872 and hasaltered how we look at and value
safety and environmental integrity along with the importance of mineral wealth. If
operators cannot afford to mine responsibly, then they should not be mining at all. Other
commenters stated that the agency needsto build in budget line items for inspection and
enforcemert.

Response: BLM isclearly aware of budgetary issues for implementing these rules. These
final rulesreflect policy choices that BLM believes appropriate. BLM will determine
whether budget and resources are sufficient for implementation and, if they are not, seek
more resources if congstent with fiscd congraintsand Adminigration priorities.

I nspection Frequency

15.04 Comment: A number of commenter s addressed the issue of inspection frequency. On one
side of the issue, commenters urged that inspection and enfor cement of the regulations
need to be mor e frequent and rigorous. Inspection and enforcement should be
strengthened to include unannounced inspections of mining oper ations and mor e frequent
inspections of high-risk operations. These commenters asserted that mining companies
have shown through the yearsthat they will not conduct environmentally responsble
operations unlessforced to by law. Therefore, it is extremely important that enforcement
include frequent unannounced inspections. A commenter requested that the fina rule
address whether inspections would be scheduled or unamounced.

Some commenters suggested mandated inspection schedules for all operations, suggesting
guarterly for example. For others, quarterly inspection is not sufficient, urging that every
mine needs to beinspected at least monthly and a sophisticated BLM lab needsto be big
enough to process samples of air, water, tailings, and dumps on amonthly bas's, including
chemical andysis of ground water, tailings, and air. Others suggested that the number and
frequency of BL M ingpections should be directly linked to documented risk evaluated in
the NEPA compliance documents and incorporated in approved Plans of Operatiors.

Response: BLM agrees that inspections are an important part of any regulatory program
The frequency of inspections is a tradeoff between having a strong BLM presence at mines
to assure environmental compliance and the resources needed to conduct such ingpectiors.
BLM has decided to specify the inspection frequency for the more hazardous operations,

at lead four times a year, and not to mandate an inspection frequency for other operations.
When necessary, the inspections will be unannounced.
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15.05 Comment: The U.S. Environmental Protection Agency (EPA) suggeded that to assure
effective environmentd conpliance at mine sites, inspections must begin with the start of
operations and be ongoing. EPA suggested tha the regulationsbe amended to require
BLM to coord nate with state and federd environmentd agencies to conduct a complete
multimedia inspection of mineswithin 5 years after beginning full-scale operations. The
regulations should send a strong message that a coordinated federa and state effort will be
conducted at the beginning of the mine lifeto check environmental compliance. EPA
suggested that thesetypes of coordinated compliance inspections be held every 5 years
throughout the life of the mne

Response: BLM agreesthat it should coordinate both its ingpection and enfor cement
with state and other federal agencies. Such coordination can become formalized through
memoranduns of understanding or agreements, as suggested by the National Resource
Council (NRC) report, to prevent duplications of effort and promote efficiency. (NTC
1999, page 104).

15.06 Comment: Other commenters asserted that proposed 3809.600, which would establish
new provisonsfor the nature and frequency of BLM’ singpections of mining operations, is
generally unneeded and unsuitable and reflects BLM’ s failure to consider the substantial
implications of its proposd. Commenters disagreed with BLM’s satement that a specific
number of inspections should be estallished to prevent adverse environmental impads.
Certain large operators did not object to more frequent BLM inspections or visitsto the
mine sSites. These operators stated that contact between BLM and oper ators keeps the
operators informed of BLM’sconcerns and educates BLM about mine operations,
condud ng that thisinteraction is desreble and can prevent m sunderstandings or
compliance problems.

Nevertheless the operator had two concerns with the proposed rule. First, it is not clear
that a mandatory ingoection schedul e is the most efficient use of BLM’ slimited resources
Second, BLM has considered its own ingpection program in isolation from other state and
federal regulatory authorities.

The operat or asserted that a mandatory inspection frequency is ingppropriate if it has no
relationship to the risk or compliance problems of the site to be inspected. For example,
the operator pointed out that an Office of Surface Mining rule diminates a mandatory
inspection frequency for certain categories of coal mines “to free resources that can focus
on existing or potential problems at high risk sites.” 59 Fed. Reg. 60876 (Nov. 18, 1994)
(OSM rule reducing frequency of inspections for abandoned, but not completely reclaimed
coa mines). The operator concluded that the goal of quarterly inspections is useful but
suchinspecions should not bewritten into theregulations as mandatory. The operator
suggeded that asan dternative, BLM should consider regulatory language that directs
BLM field officars to target thar inspection and compliance resourcesat high- risk sites or
at stesduring critical periods (such as placement of liners or during construction). The
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operator also proposed that the regulations include a provision to require a followup
Inspection when amgjor notice of noncompliance has been issued. These provisions
would give BLM more flexibility and would be more effective in preventing unnecessary
or undue degradation than aformulaic approachto compliance inspections.

Response: BLM fully intendsto cooperate with other agencieswith regulatory
juridiction over mining operations NeverthelessBLM believesit importart to codify its
existing policy of four inspectionsa year for operationsthat use cyanide or other leachate
or that have a significant acid-gener ating potentid. This policy has worked so far, and
BLM wantsto assureitself and the public that it will continue, thus satisfying BLM land
management responsibilities. The reference to the OSM rule is not on point because that
rule dealt with abandoned coa mines where continued quarterly inspections serve no
purpose. Similarly, BLM would use arule of reason and not continue quarterly inspections
of abandoned mines, where morefrequent inspections serve little purpose

15.07 Comment: Oneoperator opposead incorporating ino the ruesthe current BLM policy of
inspecting cyanide operations four times ayear. The commenter stated that the regulations
do not need to be revised. What is needed is full implemertation of existing programs.
Other commenters took issuewith the requirement for four annua inspections of certain
mines. The number is arbitrary and capricious and does not reflect any documented
problem withthe lack of BLM inspections. Further, the mandatory number does not
realigically recognizelikely scenarios in arctic conditions. For example, the commenter
assarted, the lllinois heap leach mine in Alaska (not on public lands) mines only in the
summer. Similarly, BLM need not ingect at least four times per year for winter
exploratory drilling.

Commenters stated that BLM’ s requirement for a minimum frequency of inspections
appearsto be based, at least in part, on an incomplete assessment of other state and
federal regulatory programsand that BLM failed to properly accourt for the number of
inspections required by states (e.g. pursuant to the air, water, waste, and cyande
processing programs) as wdl asinspections by EPA for ongoing oversight of the federal
environmental permitting and enforcement programs. The commenter suggested that if it
places itsingections inthe context of all federal and state inspections, BLM can more
reasonably allocate its resources.

On atechnical level, one commenter asked that BLM define the term “ significant potential
for acid drainage,” asserting that there is a wide range of confusing and ambiguous
gpplications of the concept of amining operation that may or may not produce significant
acid rock drainage. These applications can range from standard core drilling of a high-
sulfide mineral deposit, to open trenching, to underground mining, to open pit mining, to
road or airport construction that will expose sulfide-bearing country rock. Although there
may be high acid rock drainage (ARD) potential, the scale of the mining operation may
not be threatening. Conversely, alarge-scale operation in an area with low ARD potential
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might be of significart concern. The commenter suggested that a table such as BLM has
used in other parts of the proposed 3809 regulations would help sharpen BLM intentions
and provide for uniform application among resource areas, districts, and states.

Response: BLM appreciates the comment and will consder developing policy guidance
to assure consistency among its offices.

I nspection Procedures

15.08 Comment: Commerters addressed the nature of inspections and the measurement of
compliance. One commenter asserted that the practical realities of judging compliance
with unachievald e performance standards to elimnate impacts will create substantial
problems for both BLM and the mining industry. For ingance, how will BLM inspectors
determine when erodon control and acid generation management measures comply with
the “minimize” performance standard? Will each mine or mineral exploration site be
judged on a case-by-case basis subject to the individual ingoector’ s discretionary
interpretation of what congtitutes minimize?

Response: Trained, professional BLM inspectors will perform their jobs using their best
judgment in determining whether operatorscompy withtheir approved Plans of
Operaions. Compliance with the gpproved Plan isthe key. Although therules contain
standards such as “minimize’ rather than numeric standards, the Plans will specify the
activities that are allowable, and where suitable, the acceptable parameters at a particular
location.

15.09 Comment: Some commenters objected to the scope and timing of inspections, asserting
that the BLM inspector cannot inspect “at any time” as provided by proposed section
3809.600(a). Some mining companies did not object to BLM’s proposal for BLM
employeesto inspect mining operations on public lands as long as such inspedtions are
made at reasonable times—during normal business hours. These commenters asserted that
without a specific grant of authority from Congress, ingections must be conducted at
reasonable times. Commenters asser ted that inspectors must notify the operaor of ther
presence and permit representatives of the operator to accompany them during any such
ingpections. In addition, allowing inspectors unrestricted access to “all structures,
equipment, workings and uses located on public lands” istoo sweeping it its effect and
creaes dgnificant safety concerns. I nspector access should belimited to property (both
real and personal) having a reasonable relationship to BLM’ s role of ensuring compliance
withthe proposed revisions. Such limited accessisespecidly gopropriatein light of
federal and state hedth and safety mandates

Response: To perform its inspections properly, BLM needs to be able to inspect

whenever, wherever, or whatever is required to assure compliance with its regul&ions on
the public lands. M any mining operations are conducted around the clock, and problems
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can arise anytime and anywhere on amine site. When appropriate, BLM inspectors may
allow operator representatives to accompany them, but not to the extent of interfering
withtheir inspedions. BLM expectsthat its inspectorswill ordinarily inform operators of
their presence. BLM inspectors will conform to health and safety mandates.

15.10 Comment: Somecommenters wanted BLM to allow dtizens to request inspections of
mines

Response: We do not view it necessary for our rulesto alow citizens to request
inspedions. BLM’soffices already allow anyone to informBLM of the exigence of
problemsand to request inspections. BLM isnot aware of a lack of responsivenessof its
personnel that needs to be addressed in itsrules.

15.11 Comment: Several commenters asserted that, if possible, those who enfor ce the
regulations should not be the same as those who approve mine permits and that the
enforcemert and regulatory processes should be otherwise kept apart. Such commenters
wer e concer ned about the independence of ingpectors. They suggested that BLM should
consider dividing the agency into those who approve the mines and those who enforce
environmental protection.

Response: Although BLM understands the commerters' concern, the final rules do not
address who can or cannot perform inspections. BL M agrees that ingpector s need to be
impartia in enforcing the rules, but persons who are involved in making decisons on Plans
of Operations should not necessarily be preduded from determining whether operators
have complied with the Plars. In fact, the persons involved with permitting may be more
familiar with what is allowable under a Plan of Operations than a person who has had no
earlier involverment.

15.12 Comment: A commenter asked that BLM revise proposed section 600(a) to state the
extent and authority of BLM to inspect the ingde of private residential structures owned
by workers at the mine site. The commenter asked that BLM define residertial structures
for the purposes of this subpat because thereferenced 3715.7 focuses on a wide variety
of usesthat are exclusve of mining. “For example,” the commenter asked, “ doesthis
include unlimited BLM inspection of living accommodations for the work force at
medium-sized remote minesin Alaskawith workersliving in trailers/ campers?’ The
commenter requested that BLM define how this provision applies to large and small size
mines where there are no alternative living provisions.

Response: Asreferenced in therule for the convenience of readers, inspection of
residenceson the public lands is covered by 43 CFR 3715.7. Section 3715.7(b) provides
that BLM will not inspect the inside of structures used solely as residences unless an
occupant or court of competent juridiction gives pemission. For more informationon
BLM'’ s occupancy rules, see the July 16, 1996 Federal Register preamble at 61 FR 37125.
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15.13 Comment: Commerters opposed self-monitoring by operators. The commerters asserted
that mine operator s have a huge vested interest in ensuring that the results of such testing
do not adversdly affect operations a the mine. They questioned the reliability of asking
someonre insuch aposition to produce accurate and honest resuts. Also, commenters
aserted that some mine operators may be honed but unskilled in making accurate
scientific measurements.

Response: Although BLM will perform inspections, the rules also require monitoring
plans under which operators perform monitoring. Despite the concerns expressed by
commerters, operator monitoring can be an effective way to keep track of activities at an
operation. Records have to be maintained, and falsification or misrepresentation is a
violation.

Proposed Section 3809.600(b) Citizen Participation in Inspection

One of the most controversial issues in the proposed rule, generating many comments, was
BLM'’s proposal to allow the publicto accompany BLM inspectors on mine inspections. Under
the proposal, BLM would have been able to allow personsto accompany a BLM inspector onto
mining sites, as long as the presence of the visitor would not materially interfere with mining
operations or BLM’ s activities, or create safety problems. Under the proposal, when BLM
authorized a member of the public to accompany the inspector, the operator would have been
required to provide access to operations.

Opposition to Public Participation in Inspections

15.14 Comment: Many commenters opposed public involvement inthe inspection process
Capturing a common fea of miners was one commerter who stated, “the only members of
the public likdy to accomparny a BLM inspector onto a mine sites are apt to be political
opponents of the mine or individuals with anti-mining agendas.” Public safety and lighility,
some observe, present another barrier to citizen participation. “It isunreasonable for the
federd govemment,” pointed out onecommenter “to establish regulationsthat aeate
unnecessary risk to the industry and the public.” Commenters also raised objectionsto the
legality of authorizing public access to mining operations proprietary concerns about
information and site security, and administrative objections to public access.

Commenters asserted that generd citizens should not be dlowed to paticipate in
inspections. They stated that average people usually do not understand the technology
being used in mining or extraction. Inspections should be carried out by authorized
professionals who understand t he science and technology being used in mining. It isthe
job of these professional sto evaluate the success or problems at each specific site. A
commerter stated that, “BLM inspectors should only be accompanied by nonpartisan
membersof other agencies who would weigh in with experience, knowledge, education
and advice. Allowing members of the public with preconceived conclusions and opinions
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on mining would only serve to muddy the process and open the operator as well asthe
BLM to undue harassment, expense and strategic litigation.”

One commenter stated that mines and exploration projects usually provide toursto any
interested people. Thesetours are desgned to show and explain the mining process.
People who want to comment after tours could easily do so to the inspection and
enforcement agencies.

Specific commenter objections to the BLM proposal included the following:

Undue irfluence-The only members of the public likdy to accompany aBLM inspecor
onto amine dteare got to bepolitical opponentsof the mine or other individuals with
anti-mining agendas looking for a meansto harass the mine operators. To allow “biased
environmentaligs’ along will create unnecessary and undue influence.

Safety considerations—Allowing the puldic on mine sites with BLM inspectors poses an
unacceptably high risk. There is no guarantee or assurance of personal safety for visitors.
The Mine Safety and Health Administration (MSHA) requires that BLM inspectors have
MSHA training to enter certain hazardous areas of the mines such as pits and mills.
Citizensdo not have that leve of training and would not be dlowed in mog areas of a
mine. Untrained people could cause serious accidents, if not a fatalities.

Liability—BLM and mine operaors could incur liability for inury or death of the public or
BLM peopleresulting from untrained people being dlowed on mining sStes. BLM could
be liable for public claims of exposure to toxic chemicals while at mines or mill sites
BLM people could be at increased risk for being responsible for the untrained
accompanying public. One commenter asserted that it is unreasonable to require the
compary to carry liability insurance for the public at largeon-dteandit is also urfar to
BLM employees. Thereisno place for the public on mine sites unless the company
provides the tour and can set access limits. It is unreasonable for the Federal Government
to establish regulations that create unnecessary risk to the industry and the public, unless
the government iswilling to assume al liability created by this action.

Authority—Commenters asserted the “BLM does not have the authority to allow citizen
ingoections, and therefore the citizen inspection provison should be deleted. FLPMA is
silert on this issue and cannot be cited as providing such authority.... Infact, FLPMA
prohibits such citizen inspections.... Citizens cannot be permitted to accompany BLM
inspectors without the specific consent of the mine operator.” A commenter asserted that
alowing members of the public to accompany BLM officials when they make inspections
would be a government authorization of trespass.

Confidentiality—Allowing the public to accompany BLM officidsduring asite inspection
raises seriousissues of confidentidity. “Thereis nothing in the proposal to congrain
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citizens from disseminating and disclosing information about the confidertial business
materials and processes they may encounter during an inspection. Nothing could stop a
potential competitor from accompanying BLM as aruseto obtain such information, and
due to the dfficulty in proving disclosureof confidential information, it would behard to
rewrite this provision ina mamer that would allow meaningful policing of a nondisclosure
agreement.” A company whose sharesare traded on any stock exchange camot allow
members of the public to gain insder information that would affect the trading of the
company’'sstock. Thisissueisof critical importance during exploration stages when a
mineral discovery isbeing made.

Vanddism and Theft—-Small miners have alot of suppliesand small equipment at their
remote mining camps. Visits by non-BLM people to claims might result in vandalism, loss
of equipment, or both. Citizens entering mining operationscould learn where each piece
of equipment islocated and what is vulnerable to acts of destruction.

Workload—Public participation in field inspections could be a cumbersome task if enough
people show up at some remote site and need to be transported. “BLM should al9
consider how the presence of the public may affect the conduct of an inspection.
Certainly, atrained inspector who is familiar with a mine site will be considerably sliowed
by the presence of untrained members of the public. Longer inspections will require more
inspectors or fewer inspections will be completed.”

Comments also questioned how dtizen involvement in inspections would work. For
instance, if BLM visits the site, is this the point when the proposad citizen inspector
accompanies the BLM inspector? Will the operator be told that citizen inspectors are
coming, and under what circumstances will the inspection be conducted?

Support for Public Participation in Inspections

15.15 Comment: Some commenters supported public participation in ingpection and
monitoring. Support comesfrom those who distrust the agendas of the mining industry
and BLM. Supporters noted that citizens should have access to public lands and that
BLM should allow citizens to accompany BLM enployees on mineingpections to ensure
againg violations of regulations. One commenter asserted that public involvement in mine
inspections is merely an extension of open government and should be part of the privilege
of operating on the public lands. “The lands the mining companies use are public lands,
which the public should be allowed to visit, especially during these inspections, because
the mining company is present during these inspections.... to balance that ‘undue
influence’ on theinspectors from the mning companies, the public should have their own
people present too. Thiswould creat e a baance among the miners, the public, and the
government caught in between.” A commenter supporting the BLM proposal agreed that
public invol vement in mine inspections must degpend upona lack of dgnificant safety
concerrs.
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Allow the Public on a Case-by-Case Bass-A commenter agreed that the public should be
kept away from any potentially dangerous situations such as underground mines but
asserted that there are safe opportunities for the public to view what is going on.
Allowing inspections may have to be considered on a case-by-case basis rather than
opening everything up to inspections as was proposed. The commenter asserted that the
public should be alowed to see what’s happening, with some restrictions, and the mining
industry should be willing to go dong with that, especially snce they are always
complaining about the public not understanding the industry.

Response: BLM has carefully considered dl of the comments on the public
accompanying BLM inspectors on inspections, as well as its own experience on those few
occasionswhen the pullic did accompany BLM inspectors BLM hasdecided not to
finalize the provision as proposed. Many of the objections and risks pointed out by the
commenters have merit. In addition, BLM’s experience is that ste viststypicdly become
more like tours than inspections, and inspectors haveto reingect operations to perform
their jobs propely. Thus BLM hasconduded tha the provision as proposed would not
be workalle.

Enfor cement

15.16 Comment: Commenters supporting the proposal stated that strengthening BLM’s
adminigtrative enforcement mechanisms and penalties for enforcing its surface mining
regulations will help prevent unnecessary or undue degradation of public land resources by
mining, and wanted particularly to endorse the enforcement and pendty provisonsin
3809.600 and .700. By not strengthening its adminigrative sanctions, the commenters
asserted, BLM sends a message that it does not care about the health and welfare of the
citizens and of the environment. Commenters stated that all of BLM’ s proposed changes
are for naught if enforcement is not grengthened, and that giff fines and the real threa of
losing the right to mine are needed to prevent harm to the taxpayer, environment, and
local community. Commenters stated that if minng companies can’'t meet these standards,
they shouldn’t be permitted to mine. Some commenter s stat ed that mining companies have
shown through the years that they will not conduct environmentally responsible operations
unless forced to by law. Therefore it is extremely important that enforcement be strong.

Response: BLM agreesthat it isimportant to have strong enforcement remediesto help
prevent unnecessary or undue degradation of the public lands. BLM recognizesthat many
operators conduct operations responsibly in compliance with regulatory standards. These
final ruleswill not impede such operatorsin continuing their lawful conduct. On the other
hand, violations do occur, and BLM must be ableto ded with thosein afirm but far
manner. Therules give BLM the flexibility to take enforcement action whenwarranted,
or to defer such action if violationswill otherwise be timely corrected.
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15.17 Comment: Commentersopposing the proposal asserted that BLM misled the public in
the draft EIS by stating, as a“gap” not adequately covered in the existing 3809
regulations “BLM lacks provisions for suspending or nullifying operations that disregard
enforcemert actionsor pose an imminent danger to human safety or the environment.” In
support of itsassertion, the commenter stated that previous 3809 regulations adequately
addressed the issue of enforcement, and referred to previous section 3809 .3-2
“Noncompliance” that mining operations issued a notice of honcompliance pursuant to the
regulations may be enjoined by acourt order from continuing such operations and be lidble
for damagesfor unlawful acts Other conmenters pointed out tha earlier BLM changes to
its “use and occupancy” rulesin 43 CHR part 3710 addressed the only enforcement needs
BLM idertified in 1992. Commenters asserted that the BLM also falsto consider
authority under the Resource Conservation and Recovery Act (RCRA), or authority
delegated from the President of the United Statesto use the tools of the Comprehensive
Environmental Regponse, Compensation and Liability Act (CERCLA) to address
noncompliance and “imminent dangers.”

Response: BLM'’s existing ruesdo not give adequate enforcement authority. Notices of
noncompliance are not self-enforcing, and BLM cannot compel compliance without
seeking judicial enforcement, alengthy and uncertain processthat does not necessarily
lead to immediate compliance. See the NRC (1999) report, page 103. These proposed
fina regulations will increase incentivesfor operatorsto correct violationsin a timey
mamer.

Although BLM'’s “use and occupancy” rulesadopted in 1996 (43 CFR subpart 3715)
address ceartain abuseson the public lands, these rulesare somewhat limitedin the types of
activities regulated, focusing largdy on whethe activities are* reasonably incident” to
mining. The enforcement rules adopted today are broader than the 1996 rules and cover
all activities the operator engages in, and in particular whether unnecessary or undue
degradation occurs.

BLM acknowledges that RCRA and CERCLA provide a basis for enforcing certain
activities and will work with EPA as appropriate so as not to duplicate enforcement
actions. But BLM needs its own enforcement provisons as the land manager of the public
lands.

15.18 Comment: Some commenters asserted that other enforcement exids. For instance,
oper ations that pose an imminent danger to human safety on public lands are under the
jurisdiction of the U.S. Department of Labor, Mine Safety and Hedlth Administration,
whos regulationsat 30 CFR [Section]57.1800 “Safety Program,” require operatorsto
inspect each working place & least once each shift for conditionsthat may adversely affect
safety or health, and promptly initiate action to correct such conditions. | n addition,
conditions that may present an imminent danger require the operator to withdraw all
persons from the area affected until the danger is abated. These ingpections must be
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recorded and be available to the Secretary of Labor or his authorized representative.
Othea's asserted that state regulatory inspection and enforcement are suffident.

Response: BLM recognizes that other federa and state enforcement agencies share the
respong hility for regulating mining operationson the public lands, and tha with respect to
certanmaters other agencies will havethe lead responghility. BLM will work with
these agencies so as not to duplicate enforcement, and to refer violations to other agencies
as appropriate. Despite this coordination, BLM believes it important to have its own
enforcement actions to assure the prevention of unnecessary or undue degradation of the
public lands.

15.19 Comment: Othe commenters urged a program based on cooperdion Cooperatewith
the obvioudy good operators, enlist their support and help, create afeding of trust, and
follow through with apostive program. Some fet that current ruleswere not adequately
enforced until recent years and thet there waslittle effort to take serious violators to task.
Some thought that it is inappropriate to dwell on the one or two “bad apples’ of mining,
such asthe Summitville Stuation in Colorado or the Zortman-Landusky Stuation in
Montana One commenter asserted that both of these Stuations are in states that havevery
sringent environmental laws and that if these laws had been enforced and monitored, the
environmental problems probably would not have occurred.

Response: BLM agreesthat it isimportant to cooperate with the industry, and vice versa.
BLM intends to work with the industry to assure compliance with itsrules, but is adopting
the new rules to provide remedies where needed. Although the high-visibility problems
mentioned by the commenters perhaps could have been limited or avoided through better
enforcement of existing authorities, these problems-do show the high risks and dramatic
consequences of mining operations. Stronger enforcement toolswill alow more effective
BLM intervertion if other agencies need BLM assigance.

15.20 Comment: If it proceedswith thisfind rulemaking, BLM will indeed change the way the
surface management regulations are working on the public lands. It will change the
regulat ory system from one that encourages cooperation between mine operators and
regulatory agernciesinto onethat relies upon confrontationd enforcement authorities.

Response: BLM will continue to encourage cooperation between the regulated
community and the regulators. Enforcement actions are disaretionary and will be used
when needed, but cooperation and voluntary compliance remain importart.

15.21 Comment: The information given the public inthe draft EIS and preamble was
mideading and self-serving and violates the conditions of severd court rulings, NEPA,
Department of thelnterior policy and regulations and the Administrative ProceduresAct.
Response: BLM perceived a need to strengthen its enforcement remedies and so
informed the public in the draft EIS and the proposed rule. People’s viewsmay differ
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fromBLM'’s, but that does not mean that BLM adtivities are legally i nsufficient.

15.22 Comment: BLM could make better use of the enforcement tools it now has by improved
implementation and training.

Response: BLM agrees that improved implementation and training are useful, but they
do not negat e the need for better enforcement tools.

15.23 Comment: For consistency in enforcement the same definitions and standards should be
applied for all federal lands, regardless of which agency manages them (e.g. BLM, U.S.
Forest Service, dc.), referringto as an example, the 5-acre limitation on disturbance. A
number of commenters repeated thethemethat BLM and the U.S. Forest Service should
have comparable provisions and definitions.

Response: Although the god of BLM and the Forest Service s having the same
definitions and standar dsis laudable, the two agencies operate under different organic
statutes and havedifferent management responghilities. BLM will continueto confer with
the Forest Service to see whether common standards are possible.

15.24 Comment: It ispremature to concludethat more enforcement and penalty provisonsare
needed in the absence of information (other than anecdotal) showing whether existing
authorities are being consistently applied.

Response: BLM disagreesthat it should wait for further information before updating its
enforcemert regulations. The enforcement provisions adopted today provide practical
methods for BLM to assure compliance with its rules. Hopefully, commenters are correct
and BLM will not have the widespread need to use enforcement actionsto compel
compliance, but it is helpful to have such authority to use when necessary. Moreover, the
existence of such remedies, whether employed or not, shoud hel p prevent umecessary or
undue degradation of the public lands.

NRC Recommendation 6

15.25 Comment: Recommendation 6 in the NRC report states that BLM should have both (1)
authority to issue adminisirative penalties for violations of the hardrock mining
regul aions, subject to due process, and (2) clear proceduresfor referring activities to
other federal and gate agencies for enforcement (NRC 1999, page 102). The committee
found that administrative penalty authority should be added to the array of enforcement
tools make the notice of noncompliance acredibleand expeditious means to secure
compliance (NRC 1999, page 103).
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Commenters asserted that the NRC concluded that BLM does not have administrative
penalty authority under current law. One state agreed that congressiona action would be
needed to give BLM authority to issue administrative penalties Therefore, it considered
NRC Recommendation 6 a proposal for legidative change, not a change in the regulations.
In addition, the commenter noted that the NRC Committee endorsed only administrative
penalty authority. The commenter concluded that proposed revisions to the 3809
regulaions include broad new ingpection and enforcement authority for BL M, which is
neither authorized by statute nor required to adminiger an effective program

Response: BLM disagreeswith the commenters’ assertion that the NRC report
concluded that BLM did not have authority to establish adminstrative penalties. The NRC
was neutral on the issue of BLM authority to establish adminigtrative pendty authority and
dated that BLM should seek more authority from Congress“ if satutory authorization is
necessary....” ( page 104). BLM aso disagrees with the characterization of the
Recommendation assolely a proposal for legidative change. The NRC report discusson
(page104) madeit clear that if authority exists, BLM should otherwise revise and expand
the existing enforcement provisionsin the 3809 regulations to include administrative
penalty authority for violations of the regulations.

15.26 Comment: Commenters concluded that because the NRC report recommended no
changesin regulatory provisons on inspections and enforcement apart from the
adminidrative penalty recommendation, the proposed enforcement revisions are
incond gent withthe recommendations of the NRC report. Commenters suggested that to
remain consistent with the recommendations of the report, BLM should defer any
proposed changes in the ingpection and enfor cement provisons of the regulations until it
has implemented those measures recommended by the NRC Committee to improve
efficiency and the use of staff and resources to implement the existing inspection and
enforcemert requirements.

Response: BLM disagrees that the final enforcement rules are inconsistent with the NRC
report recommendations. BLM construes the term “administrative penaty” as used by the
NRC to encompass the full range of proposed administrative sanctions, including
suspension and revocation orders, as well as monetary peralties. Recommendation 6 was
intended to mak e notices of noncompliance a credible and expeditious means of securing
compliance (NRC 1999, page 103), and the NRC report stated in connection with the
recommendation that an operator be giventhe opportunity to rectify the circumstance of
noncompliance (page 104). This applies equally to suspensgon and revocation orders, as
to monetary penalties. To the extent that the NRC Report recommendations simply do
not address certain provisionsof the final rule, such as inspection, no inconggency exists
withthe recommendations. Therefore, there is no need to defer changes to theinspedion
and enforcement rulesfor purposes of consigency.

15.27 Comment: Other commenters asserted that the NRC report supported establishing a
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“mandatory” enforcement program for regulating mning on federal lands. They stated
that the NRC report affirmsthat a clear and effective enforcement is needed to replace the
existing enforcement mechanisms, and the Department of the Interior’ s proposed rules
need to be strengthened to achieve the goals of this recommendation. The commenters
dated that this recommendation makes clear that BLM on-the-ground enforcement is
imperative to protecting against unnecessary or undue degradation. The commenters
focused on a passage in the NRC report that states, “[f]ield-level BLM and Forest Service
personnel told the committee that they have experienced difficulty, in some cases, in
enforcing compliance with regulaions and the requirements of notices and Plans of
Operations” (NRC 1999, page 102).

The commenters concluded that the best way to assure that BLM field people takethe
required measures to ensure compliance with the regulationsisto make such enforcement
mandatory, i.e. require BLM to take enforcement action and to assessfines againg all
observed violations. For ingance, acommenter sated that operationsthat are clearly
hazardous to the environment and to human health and puldic safety should be closed
down until brought into compliance. Others suggested that al violations should be
documented and, when the health of the watershed is threatened, operations should be
ordered to cease until operaors can show compliance. Others urged enforcement to
protect ground water from violations Without mandatory enforcement, commenters
asertedthat BLM fidd peoplewill experience the same ambiguity and confusion asto
what degree of ernforcement issuitalde.

Commenters objected to the discretionary enforcement system proposed by BLM being
rendered meaningless by poorly trained agency staff who are more likely to “try to work
things out” with representatives of the mining industry for conflicts over land regulations
rather than take action to compel compliance with the regulations. In the commenters
view, evenfor gross abuse of public resources at a mine site, BLM will not mandate that
enforcement actions be taken. The commenters stat e that this approach to enforcing the
proposed regulations falsto create aclimate for effective regulation. Thus, some
commenters conclude, allowing wholly discr etionary enforcement of violationsin thefield
would be inconsistent with the NRC report recommendations.

Commenters representing state regulatory authorities urged BLM to mak e enfor cement
discretionary, to prevent BLM and the states from getting caught up in disputes asto what
congtitutes aviolation, and to avoid suitsto compel compliance with duties est ablished by
therules. Commenters supporting discretionary enforcement asserted that there are many
ways to gain compliance, and issuing violations with civil penalties should be looked at as
only ore possible tool. Some stated that coordination on enforcement with state
regulatory agencies is a necessity and states should be dlowed to take thelead on
enforcement. These commenter s asserted that state enforcement can usualy occur in a
more timely manner, resulting in improved on-the-ground compliance.
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Response: BLM agreesthat afirmly administered enfor cement program will improve
compliance but concludesthat such a programisposd blewithout mandatory enforcement.
Under thefinal rules, trained professonal BLM inspectors will exercise their judgment and
take enforcement actionswhen needed. Mandating enforcement action for every
violation, no mater how small, would clog the system with unnecessary administrative
proceedings and delays and tend to creat e the confrontational atmosphere that BLM, the
states, and theregula@ed community wish to avoid. BLM intends to coordinatewith state
regulators and, where appropriate to assure timely compliance, allow other federal
agencies and states to take the enforcement lead. What BLM hastried to do in these
regulationsisto provide enforcement toolsfor BLM inspectors so they will not be
hamstrung by the lack of administrative remedies. Providing these tools will strengthen
BLM enforcement, without requiring that operators be cited for every violation. BLM
also disagreesthat the NRC report recommends that BLM enforcement be mandatory
rather than discretionary. To the contrary, the NRC report suggests that BLM
acknowledge and rely on enforcement authorities of other federal, state, and local agencies
as much as posside (NRC 1999, page 104).

Authority

15.28 Comment: Onetheme addressed repeatedly by the comments is BLM’ sauthority to
promulgate the administrative enforcement rules. Some commenters agreed that
enforcemert is a needed part of any regulatory program but opposed the proposed
enforcement rules as exceeding the BLM’s legal authority under FLPMA. The
commenters reasoned that FLPM A provides express enfor cement authorities, both civil
and criminal, and BLM is limted to the bounds of the statutory provisions. These
commenters asserted that when Congress intendsto grant administrative enforcement and
penalty mechanisms, it provides specific statutory authority, which does not appear in
FLPMA. For exanple, inthe context of regulation of the mining indugry, Congress has
done so in the Federal Mine Safety and Health Act of 1977 and in the Surface Mining
Control and Reclamation Act (SMCRA). Proposalsthat commenters asserted go beyond
BLM'’ s authority include suspension and revocation orders, administrative civil penalties,
and criminal penalties.

Response: BLM disagrees with the comments. Multiple provisions of FLPMA and one
under the Mining Law of 1872 authorize establishing administrative sanctions, including
suspension and revocation orders and monetary civil penalties. These provisons include
the firg and last sentences of 43 U.S.C. 1732(b), 43 U.S.C. 1732(0), thefirst sentence of
43 U.S.C. 1733, 43 U.S.C. 1740, and the authority to prescribe regulations under 30
US.C. 22 (R.S §2319). BLM dso disagrees with the commenters assertion that the
provision allowing the Attorney General to seek the judicid impostion of inunctive or
other judicid relief, 43 U.S.C. 1733(b), limitsthe Secretary of the | nterior's administrative
authority. That section, together with a portion of 43 U.S.C. 1733(a) establishing criminal
violations, provides &firmative authority for judicid enforcement but do not address or
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limit the scope of the Secretary’ s authority to regulate activitieson the public lands under
other provisions of FLPMA and to establish adminigrative enforcemert remedies.

15.29 Comment: Commenters stated that BLM’s previous subpart 3809 regulations reflect the
correct interpretation of FLPMA enforcement authorities, and discussed the history of the
previous enforcement rules. In the Subpart 3809 regulations as originally proposed (41
Fed. Reg. 53428) (Dec. 6, 1976), section 3809.2-5(b) would have authorized initiating
suspersion of operations if BLM determined the existence of “ significant disturbance of ...
surface resources...unforeseen & the time of filing the Plan of Operations.” Id. at 53431.
Suspension would have been obligatory for operations, or parts thereof, tha were
“unnecessarily or unreasonably causing irreparable damage to the environment.” Id. (See
also proposed sections 3809.4-1 and 3809.4-2 Id. at 53432.) But these provisions were
not included when BLM reproposed the Subpart 3809 rules on March 3, 1980. 45 Fed.
Reg. 13956, explaining, “ After further examination of the authority of the Searetary to
issue these regulations, it has been decided that [BLM] will not unilateraly suspend
operations without first obtainng a court order enjoining operations that are determined
to be in violation of theregulations.” Id. at 13958. Thus, the commenters concluded the
Interior D epart ment’ s contemporaneous inter pretation of FLPMA wasthat the
Department lacked administrative authority to suspend operations on mining clams
without first obtaining inunctiverelief pursuant to section 1733(b) of FLPMA.

Response: BLM acknowledges that the previousrules reflected a permissible
implementing of FLPMA, but not the only permissble one. BLM ‘s earlier approach was
to ask the Attorney Geneaal to intiate acivil action under 43 U.S.C. 1733(b) for falure to
comply with a notice of noncompliance, without the intermediate step of BLM issuing an
adminidrative order, for instance, directing an operator to susperd itsoperations. Section
1733(b), however, does not circumscribe the Secretary’ s actions before the Secretary asks
that acivil action be initiated. The current rule takes a different approach than the
previous rules one that is also consistent with Section 1733(b). Under these proposed
final regulations before seeking judicial enforcement BLM may isue enforcemert orders
in addition to issuing a notice of noncompliance, including issuance of suspension orders,
plan revocations, or monetary penalties. If an operator does not comply with any of these
adminidrative orders, the Secretary may then seek judicial enforcement under section
1733(b).

15.30 Comment: Commenters asserted that Congress apparently limited BLM s enfor cement
authority becauseit authorized the Secretary of the Interior to achieve “maximum feasble
reliance” upon state and locd law enforcement officias in enforcing the federa laws and
regulations*relating to the public lands or their resources.” 43U.S.C. at 1733(0)(1).

Response: BLM disagrees with thecommente’ s interpretation of section 1733(c) of

FLPMA. FLPMA Section 1733(c)(1) authorizes the Seaetary of the Interior to enter into
contracts for the assstance of and use loca officids in enforcing federal laws and
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regulations for the public lands or their resources. That section does not constrain the
Secretary from establishing needed enforcement regulations.

15.31 Comment: Commenters asserted that BLM'’ s reliance on Section 302(c) of FLPMA, 43
U.S.C. 1732(c), to justify suspensions or revocations of Plansismisplaced. FLPMA
Section 302(c) provides suspension and revocation authority for “instrument[s] providing
for the use, occupancy or development of the public lands.” The commenter asserted that
aPlan of Operations under the 3809 regulationsis not “an instrument providing for the
use, occupancy, or development of the public Iands...,” because the Mining Law of 1872
aready authorizes the “use, occupancy, or development of the public lands.” Inthe
commenter’s view, the Plan of Operations is smply an administr ative means of regulating
that development to prevent unnecessary or undue degradation of the public lands as
addressed by FLPMA. A commenter asrted, moreover, that Section 302(c) does not
apply to mining operations because Section 302(b) provides that no provision of the act
shdl “in any way” amend the Mining Law of 1872 unlessthat provison is specificaly
cited.

Response: BLM disagrees with the assationthat Plans of Operations are not
instrumerts providing for the use, occupancy, or development of the public lands, and that
suspension or revocation of a Plan of Operations under FLPMA section 302(c) interferes
with an operator’ s rights under the Mining Law of 1872. Rights under the Mining Law
are subject to the FLPMA section 302(b) requirement to prevent unnecessary or undue
degradation of the public lands. Approva of the Plan of Operations isthe key to alowing
use, occupancy, and devel opment so as to prevent unnecessary or undue degradation.
Until BLM approves aPlan of Operations, an operaor cannot use, occupy, or develop its
mineral interests inthe public lands even if it has rights under the Mining Law. Thus, a
Plan of Operationsis the instrument allowing an operator to proceed with its use,
occupancy, or devdopment. And suspension or revocation of the Plan of Operaions for
violating a Plan does not interfere with operator’ s rights under the Mining Law because
such rights depend upon operator compliance with the gpproved Plan. Accordingly,
section 302(c) is a statutory bassfor the sedions providing for sugpension and revocation
of Plans of Operations.

15.32 Comment: A commenter requested that the new regulations clearly sate when BLM will
refer a documented noncompliance to the Department of Justice for judicia action. The
commenter stated that this information should also describe and eval uate the consequences
of any differences among the Department of Justice units having jurisdiction over mining
and how these differences can be resolved to assure that all similar documented
noncompliancesare treated in similarly.

Response:  Subpart 3809 doesnot cover thestandardsfor referral to the Department of

Justice for judicial enforcement. These standards will either be handled on a case-by-case
basis or be the subject of BLM guidance.
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15.33 Comment: Several commentssupported BLM’ s proposad enforcement rules. For
instance, EPA supported BLM'’ s proposed regulations at 3809.601 and 602, including the
authority for BLM to suspend operations, and at 3809.702-3 to issue adminigrative civil
penalties based on noncompliance with the subpart. Commenters stated that BLM clearly
needs to have the tools to shut down a*“renegade” mining operation or jail a“renegade’
operator. One commenter pointed out that when BLM issues a record of decision based
on afina EIS, the operator isrespongble for carrying out the Plan as specified. If the
oper ator makes changes without BLM analysis and approva, BLM should have the
authority to levy fines and suspend operatiors.

Response: BLM agreeswith these comments and has kept these provisonsin the
proposed final regulations.

Permit Blocks

15.34 Comment: A number of commenter s recommended adopting arule that would prevent
BLM from approving future Plans of Operations for operators with unresolved
noncompliances until the violations are corrected. A commenter stated that the new
rules-while certany an improvement—do not dlow BLM to regect an operaion outright.
These commenters asserted that BLM needsthe ability to block higoricdly irresponsible
operators as well as parent and subsidiary companies from obtaining new minng permits.
These commente's believed that denial of Plans of Operations is animportart tool to
protect public lands and waters from environmental damage. One state suggested
language preventing the operator from obtaining apermit anywhere on public lands until
all compliance issues have been resolved to BLM' s satisfaction. That state said it uses a
permit block section and has found it to be useful, epecially in addressing repeat
offenders.

Response: Although BLM undergands the effect of a pemit block provison, we chose
not to include such aprovisonin the Proposed Action. A permit block provisonis
analyzed in the EIS Alternative 4.
Citizen Suits
15.35 Comment: Citizens should have the right to sue to correct violations.

Response: Such aprovisonisbeyond BLM’s authority and would require a legidative
change.

Section 3809.601

15.36 Comment: Commenters dated that for the mainstream mining industry, a notice of
noncompliance will almost invariably resolve the problem without protracted controversy.
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These commenters asserted that mine operaors have enormousincentivesto maintain
positive and cooperative relations with federal land management agencies and that judicial
enforcement ispursued in rare instances of recalcitrant operators, usualy where people
are engaging in sham operations. The commenters concluded that the rare use of judicid
enforcement authoritiesin the past atteststo the lack of need for new enfor cement
authorities today.

Response: BLM agrees that in many instances notices of noncompliance will lead to
successful resolution and abaement of violations. In some irstances, however, notices of
noncompliance will not completely resolve the isaue, and the danger of harmwill continue.
That is when the other remedies can prove useful. Therare use of judicial enforcement in
the past may also be attributed to the difficulty of successfully initiating civil actions rather
than the lack of need for such actions.

15.37 Comment: Commenters asserted that in both subparagraphs of section 3809.601(b),
BLM officias should not be authorized to shut down operations unless thereis both a
significart violation that may result in environmental harm and that substantially deviates
from the completed Notice or approved Plan of Operations.

Response: BLM bdievesthat asuspenson iswarranted under section 3809.601(b)(2) in
elther situation when an operator failsto correct the sgnificant violation within the
allotted time. The danger of envirormental or other harm from an unabated violation
justifies a suspersion. And BLM also believes that it should be authorized to direct an
operator to suspend activities that substantially deviate from wha was approved.

15.38 Comment: Theproposed rulesare entirely too vague and leave t oo much power in the
hands of afew BLM employees. For instance, the rules would leave to the BLM
inspector’ s discretion just what isimminent danger or harmto the public health, safety, or
the environment. No busness should be shut downwithout a ruing by a federal judge.

Response: Ininplementing the procedure contemplated by AL PMA section 302(c),
trained BLM inspectors will carefully exercise their judgments. In the absence of
imminent danger, an operaor can raise objections to the ate director. And operatorswill
be able to immed atdy appeal temporary immed ate suspend ons to the Interior Board of
Land Appeals. Although judicid rulings may ultimately occur, BLM has the initial
respongbility to administer the provisions of H.PMA, including section 302(c).

15.39 Comment: The proposed rule allowing BLM to order a temporary suspension without
issuing a noncompliance order violates the principle of due processto which al people and
companies are entitled under U.S. law. Suspenson and revocation ordersindefinitely
shutting down ertire mine operations (without even ahearing, as the temporary
suspension authority would alow), would “impair the rights of” locators under the mining
laws. Such enforcement authorities cannot reasonably be implied from the general
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15.40

1541

15.42

mandate to prevent unnecessary or undue degradation of the public lands. Furthermore, if
the rules are finalized as proposed, atemporary suspension order presumably would be
considered find agency action because there areno provisions for a hearing either before
or within areasonable time after the suspension. Thus, the party adversely affected by
such action may seek review and relief from afedera district court pursuant to the
Admndrative ProceduresAct.

Response: Due process is satisfied through the administrative appellate process. Any
BLM enforcement order may be appealed to the Interior Board of Land Appeals, and a
stay may be requesed under the provisons of 43 CFR4.21. Thusa temporary suspenson
Is not final agency action, for which review isavailable in federal court. BLM enforcement
actions do not impair rights of daimarts under the mining laws because such rightsdo not
include the right to operate in amanner that causes unnecessary or undue degradation.

Comment: BLM should revise proposed section 3809.601(b) to subditute the term
“unnecessary or undue degradation” for language like “imminent danger or harm to the
envirooment.” There is only one primary authority for BLM to issue anoncompliance or
temporary suspension: the approved Plan of Operationsis not being followed, and BLM
has determined tha the variance is significant.

Response: Although BLM recognizes that failure to comply with the regulations and an
approved Plan of Operations constitutes unnecessary or undue degradation, the
suspersion rulesimplement FLPMA section 302(c), as wdl as FLPMA section 302(b).
BLM believes that the terminology of the final rule provides a better sense of when
suspension orders can be isued than the use of the phrase*unnecessary or undue
degradation.”

Comment: BLM andthe Forest Service should use comparable standardsfor
noncompliance and temporary suspenson.

Response:  Although we recognize the advantages of having both agencies using
comparable standards for noncompliance and temporary suspension, the two agencies
regulations are based on different authorities.

Comment: BLM should revise section 3809.601 to name the responsible BLM officid
for issuing noncompliance and suspension or ders and to include the place and time of any
appeal 0 that there is a clear underganding of the Department of the Interior
adminidrative goped process Becausethe goped processvaries according to the level of
the BLM official signngthe order, everyone mug know that process.

Response: In addition to subpart 3809 specifying appeal procedures in section 3809.800,
each enforcement order ordinarily will inform recipients of their appeal rights.
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15.43 Comment: The suspension orde process proposed by section 3809.601 istoo
cumbersome for adeclining BLM workforce. BLM should clarify that the BLM
notification of its intent to issue a suspension order (section 3809.601(b)(1)(ii)) can be
combined with notification of the opportunity for an informd hearing (section
3809.601(b)(2)(iii)).

Response: The process set forth in section 3809.601(b) is needed to implement the notice
and hearing requirement of FLPMA section 302(c). BLM agrees with the commenter that
the BLM notification of its intent to isue a sugpension order (sedtion 3809.601(b)(1)(ii))
can be comhined with notification of the opportunity for an informa hearing (section
3809.601(b)(2)(iii)).

15.44 Comment: Once an operator filesfor bankruptcy, the operation should automaticaly
receve arecord of noncompliance subjecting dl Notice- and Plan-leve operations to a
higher level of compliance enforcement (more frequent inspections), bonding, and
penalties. The rule should include aprovisonfor EPA or a stae environmentd agency to
petition BLM to suspend operations or withdraw a Plan of Operationsif thereisa
continued history of noncompliance with environmental regulations

Response: BLM agreesthat the operations of an entity that files for bankruptcy should
be subject to continual scrutiny to assure that regulatory obligationsare satisfied. This can
occur without a specific provison in the regulations. BLM also agrees with the
commerter that it isimportant to assure the adequacy of the financial guarantee of an
operator in bankruptcy. BLM believes, however, that enforcement should await the
occurrence of violations and that a bankruptcy filing does not necessarily represent the
existence of violaions. Once aviolaionoccurs, BLM will teake whatever agionisbed to
assure that the violation will be corrected.

15.45 Comment: Under 43U.S.C. 1732(c) an immediate temporary sugpension is separae
from rather than a subtype of asuspension. For the sake of more clearly distinguishing
between the two types of suspengon orders, the labeling in 3809.601 should be changed
to the following: (a) noncompliance order, (b) suspension order, () immediae temporary
suspension order, and (d) contents of enforcement orders. These proposed subdivisions
would more faithfully represent the intent of 43 U.S.C. 1732 (c) and aso makethis
section more undergandable to the public by dealy differentiating between a sugpension
order and an immediate temporary suspension order, which is one of the goas of rewriting
these regulations in “Plain English” In addition, this proposed labeling would dlow for a
complete one-to-one correlation with the set of orders identified in 43 CHR 3715.7-1,
except the suspension order being called a cessation order in section 3715.7-1.

Response: BLM has chosen not to make these suggested changes because the suggested

reordering does not appear to be needed because it would not diffe much from the final
and proposdad rules. Even with the changes there woud not be acomplete correlation
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with subpart 3715.

15.46 Comment: BLM should revise proposed section 3809.601 to providethat BLM is liadle
for dl owner/operator documerted cogs from an arbitrary and capricious sugpension
order that is overturned during the administrative appeal process or from litigation.

Response: BLM is not authorized to and declines to establish BLM liability for its own
actions. Every agency’s orders are overturned occasondly for variousreasons. Thisis
not the basis, however, for holding the regulators liable. BLM does not intend to take
enforcemert actionsin an arbitrary and capricious manne.

15.47 Comment: Having informal BLM hearingsafter BLM issuesan enforcement decison
violates due process.

Response: Therulesdo not provide for informal BLM hearings after enforcement actions
unless the recipient requests state director review unde section 3809.801. After an
enforcement action, the recipient may appeal to the Interior Board of Land Appeals.

Section 3809.602

15.48 Comment: Although revoking a Plan of Operationsisthe last step in the enforcement
process, it must be used where other enforcement orders have failed to compel compliance
with the regulations governing mining on public lands. BLM must be willing to stop an
oper ation in which mgjor environmental damage is occurring or other impacts are taking
place when all other effortsto stop the problem have failed. Sec. 3809.602(a) should be
revised to change the “may” to “shall,” to make permit revocation mandatory. BLM’s
mandate to prevent “unnecessary or undue degradation” is not discretionary—itisa
mandatory duty. Serra Clubv. Hodel, 848 F.2d 1068 (10th Cir. 1988). This revison
would dso be consistent with the NRC report recommendations.

Response: We agree that it isimportant to achieve operator compliance with our
regulations and have provided arange of actions we can take, including administrative
enforcement order s such as suspension and revocation, administrative penalties, and
judicial intervention. The proper remedy may differ in individual cases, but the rules
provide flexibility for us to use whichever one will cause the violations to be corrected. A
remedy isrequired to prevent unnecessary or undue degradation, but we have discretionin
how to achievethat god.

15.49 Comment: BLM should revise proposed section 3809.602 to inform operators that BLM
will revoke their Plans of Operations or nullify their Noticesif they don't properly
maintaintheir financial guarantees.

Response: We will do what is needed to achieve compliance, but we havea vaiey of
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15.53

mears to do so. Planrevocation isonly one suchmears.

Comment: BLM'’s revoking a Plan of Operations for asingle violation istoo harsh a
pendlty.

Response: BLM generaly agrees that a Plan of Operations should not be revoked for one
violation. But if the violation issignificart enough, with the potential to cause serious
harm, and the operator refuses to correct the violation, BLM needs to be ableto consider
whatever remedy will best achieve compliance.

Comment: BLM should revise proposed section 3809.602(c) to clarify that operators
can continueto use equipment and perform needed reclamation following the sugpension
or revocation of aPlan of Operations. What form of authorization will BLM use? Who
isthe responsible BLM officid toissuethat authorization? Towhat extent, if any, will
the public and other federal, state, local, native, and private surface ownership have input
to the new BLM authorization?

Response: Revoking aPlan of Operations doesnot terminate an operator’ sobligation to
satisfy outstanding obligations. The authorization to perform the activitiesto fulfill such
obligationscan derivefromthe original Plan or be part of the order revoking the Plan.
Because revocationwould be a continuation of existing obligations, BLM does not
contemplae formal public partidpation. On the othe hand, BLM intends to coordinate
with gate and other interested federal agencies before revoking a Plan of Operations.

Section 3809.603

Comment: We object to proposed 3809.603(a)(1), which alows BLM to serve an
enforcement action on an person at the project area who appears to be an employee or
agent of the operator. Considering the seriousness of enforcement actions under these
regulations thismethod of service does not comply with the principlesof due process.
This sedion should be revised to require BLM to serve notices by certified mail or
personally on the person the operator desigrated as authorized to accept service.

Response: The final rulewill cortinue to allow ervice to be complee on the basis of
actions a the projed area because personsconducting activities at the site of an operation
will ordinarily be responsible. But BL M agrees that an information copy should be
promptly mailed to the operator or the operator’s agent to notify responsible management
persons not at the mining site of the BLM actions.

Comment: BLM should revise proposed section 3809.603 to require BLM to provide a
copy of any noncompliance or suspension order to all other federal, state, and local
entitiesthat have permitsor authorizatiors and Native entitiesand private landowne's of
the surfaces tha are directly linked with the BLM-approved Plan of Operaions.
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Response: Weintend to consult with other regulators, both sate and federd, when it
takes ernforcement action. Private entities, however, will not ordinarily be party to
enforcement actions and will not necessarily receive copies of enforcemert orders.

Section 3809.604

Comment: Civil actions should be brought by states rather than in federal court as
specified in proposed Section 3809.604 because state procedures tend to be quicker, more
cost-efective, and more outcome-based than federd adtions, and the implementing of
federal enforcement will be delayed by the Department of thelnterior appeals process

Response: Section 3809.604(a) identifies the availability of civil actionsin U.S. district
courts, as provided in FLPMA section 303(b) but does not preclude states from enforcing
their programs in state courts. BLM will work with state regulators to determine which
entity—state or federd—should have the enforcement lead, and the proper judicial forum to
initiate any required civil action.

Additional Definitions Requested

Comment: BLM should define termsused in the enforcement context. These include
“noncompliance order” asused in .601(a), “suspersion orders’ asused in.601.(b),
“immediate, temporary suspension” as used in.601(b), “imminent danger or harm” as used
in .601(b)(2)(ii), “violation” as used in .702, and “pattern of violations” as used in
602(a)(2). Specifically, the BLM standard or threshold must be included to avoid
amhiguity and arbitrary and capricious goplication by the respongble BLM field official.
Response: Implementation will occur on a case-by-case basis. Where necessary, BLM
will issue guidance to assure consistent application of the enforcement provisions.
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15.57

15.58

Section 3809.700-Criminal Penalties

Comment: We object to the criminal sanctions provision, proposed 3809.700. That
provision is beyond the scope of BLM’ s FLPMA authority and would unintentionaly
criminalize actions that are not properly suljed to prosecution These are rules and not
laws, and they should not assign criminal penalties. Under no circumstances should BLM
or the Department of the Interior be given authority to file criminal chargesagainst a
citizen of thiscountry.

Response: Theserules do not establish new crimind sanctions, and BLM does not file
crimina charges. These rules areintended to bring existing criminal provisions to the
attention of the regulated community, and for that reason they are included in subpart
3809. Theconduct tha is criminal is provided for in 43U.S.C. 1733(3).

Comment: We object to establishing acr oss-the-board criminal pendties for any knowing
and willful violations of the requirements of subpart 3809. Thisis unjustified overkill, and
inno other publicland management program does BLM estallish that it isa crimeto
violate any provision of an entire subpart. Rather, in other public land management
programs BLM has taken the essential effort of distilling those substantive violaions that
will be subject to crimind sanctions. BL M should either specificadly lig in therule
operator actions that are 0 seriousas to judify crimind sanctionsor delete the entire
section. The preamble must state the basis for BLM’ s conclusion that it needsto have the
threat of criminal peralties to assure compliance with such “crimes’ as the following:
-Submitting an incomplete Plan of Operations.
-Holding finanaal guarantees that BLM has determined (in its revision of an
estimate of reclamation costs under section 3809.552(b) is no longer adequate.
-Failing to modify a Notice under section 3809.331(a)(2) that BLM thinks (and the
operator does not think) conditutes a “material change” to the operatiors.
Thelig of “violations’ of the rulesis endless, and most “violations’ are minutiae. 1f a
Plan isincomplete, this is not a crime; the Plan must be compl eted before processing can
occur.

Response: Section 3809.605 has been added to the proposed final regulations to include
prohibited acts under this subpart. FLPMA establishes that knowing and willful violations
of the regulations can be prosecuted under section 1733(a). BLM expects that U.S.
Attorneys will continueto exercise their prosecutorial discretionindetermining whento
bring crimind prosecutions

Comment: If 3809.700 is just informational, criminal enforcement cannot occur until 43
CFR Pat 9260 ischanged. Thoserules provide “in asingle part acompilation of al
criminal violations relating to public lands that appear throughout title 43.” 43 CFR
9260.0-2. There were and areno provisions of 43 CHR 380 liged there. In fact,
“Subpart 9263-Minerals Management” is“Reserved.” Thus, the unrevised Part 9260
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15.60

15.61

remains the controlling, effective crimina penalty rule, and the absence of any provisons
in that subpart for hardrock mining operations means there are nore.

Response:  Although we disagree with the assertion that prosecutions cannot occur under
43 U.S.C. 1733(a) until we change 43 CFR part 9260, we agree that to avoid confusion,
subpart 9263 should contain a cross-referenceto subpart 3809. Thus, this find rule
incorporates such a cross-reference in subpart 9263. Again, the statute controls,

regar dless of what isin either subpart 3809 or subpart 9263 of BLM’sregulations. The
absence of auch a cross-reference would not invalidae any properly obtained conviction
under 43U.S.C. 1733(3).

Comment: We object to the criminal enforcement provisions as violating the Mining
Law. Section 302(b) of FLPMA states that, unless specified otherwise, FLPMA does not
amend the Mining Law of 1872. FLPMA section 303 is not liged in section 302(b). There
areno crimina pendty provisionsin the existing 3809 regulations for thisreason. The
Secretary of the I nterior’ s authority to prevent unnecessary or undue degradation must be
exercised by other, lawful means, not by means that Congress specifically edablished
would not apply to locators or claims under the Mining Law.

Response: Crimina enforcement under 43 U.S.C. 1733(a) neither amends the Mining
Law nor impairs rights established under that law. The Mining Law creates no right in any
person to violate BLM’ s lawfully promulgated regulations, particularly those
implementing the unrecessary or undue degradation gandard of FLPMA section 302(b),
which does anend the Mining Law.

Comment: BLM should define the term* knowingly and willingly” as used in section
3809.700. Thisis especially important since BLM has chosen to include this section only
for information purposes.

Response: BLM by regulationwill not define an element of a aimnal datute. That isfor
the courts to decide.

Comment: BLM should revise section 3809.700 to make it clear the extent, if any, that
this section applies to existing approved mining operations on public lands.

Response: 43 U.S.C. 1733(a) applies by itsown termsto any person who knowingly and
willfully violates aregulation issued under FLPMA. There is no exception for existing
approved operations. To the degree, however, that subpart 3809 excepts existing
approved opeaationsfrom new reguatory requiremerts, such requirements cannot form
the basis for criminal conduct.
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15.63

15.64

15.65

15.66

Section 3809.701

Comment: Proposed sections 3809.700 and 3809.701 provide excessively severe
penalties of from $100,000 to $250,000 finesand/or imprisonment for 5 yearsfor
violating the regulations or making of fal se statements.

Response: BLM is informing the regulated community of existing Satutesthat contain
the penalties the commenters object to. T hese cannot be changed by BLM regulation.

Comment: Commenters asked, the following questions:

-What does BL M consider to be afase statement ?

-Will BLM include false statements or accusation made by private parties against
oper ators during comment period for bonding or other NEPA processes?

-What standards will BLM use to determine if statements are false?

Response: U.S. Attorneysinitiate prosecutionsunder 18 U.S.C. 1001. The courts
interpret that law, and a body of case law exists interpreting 18 U.S.C. 1001. BLM defers
interpretation of the statute to officials with responsibility to enforce that statute.

Sections 3809.702 and Section 3809.703—Civil Penalties

Comment: BLM enforcement should allow for assessing administrative avil penalties
against mining operators. Civil penalties will play a vital role in providing an incentive that
operators understand. Enforcement works only if the peralties for being “caught” are far
more expensive than the profits to be made through nonperformance. We (EPA) support
the authority for BLM to issue civil adminigrative pendties for noncompliancewith
subpart 3809.

Response: We agree with the comments supporting the use of administrative penalties.

Comment: A commerter suggeded tha the penaltiesBL M collects be put into a fund for
reclaming mine lands and not go into the general Department of the Interior fund.

Response: The suggestion in this comment is beyond the rulemaking authority of the
Secretary of the Interior.

Comment: FLPMA is specific about the enforcement authorities given BLM by
Congress stating tha 43 U.S.C. 1733(b) dlows ony the Attorney General to institute
civil penalties for violating regulations promulgated by the Secretary of the Interior under
FLPMA. The absence of express administrative civil penalty provisionsin HL.PMA
confirms the congressional intent that BLM not impose dvil peralties.

Response: BLM disagreeswith the assertion that the provision allowing the Attorney
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General to seek the judicial impogition of injunctive or other judicial relief limits the
Secretary’ s administrative authority. That section, together with a portion of 43 U.S.C.
1733(a) estahlishing criminal violaions, providesaffirmaive authority for judicial activity
and does not address the scope of the Secretary’ s authority to establish civil penalties
under other provisions of law.

15.67 Comment: Although BLM wants new civil penalty authorities to address “bad actors,”
recalcitrant operators would continue to flout any new BLM administrative authorities,
and civil or criminal court action would ultimately have to resolve such problems, asisthe
casenow. BLM’s proposed new bonding authoritieswill help make such cases of
noncompliance more clear-cut and make it easier to persuade a U.S. Attorney to pursue
such actions.

Response: Although BLM cannot assurethat the imposing of civil pendtieswill dways
cause entities to come into compliance, the added administrative sanctions will give more
incentive for operatorsto do so. A pasonmay decide to delay correcting aviolaionto
see if acourt will issueinjunctiverdief. But that person may decideto abate aviolaionin
the face of afederal adminidrativeorder directing himor her to suspend operations or a
continudly accruing monetary pendty. BLM al0 isnot persuaded tha the existence of
new bonding authorities will lead to greater successin bringing civil actions for injunctive
relief.

15.68 Comment: TheNRC report states tha “federal |and management agencies need to
acknowledge and to rely on the enforcemert authorities of other federal, state, and local
agercies as much as possible” (NRC 1999, page 103). Theregul aions should incorporate
the requiremert that BLM defer to enforcemernt by federal or state agencieswith primary
jurisdiction over environmental requirements. The regulations should aso incorporate the
NRC Committee s datement that BL M devel op formal understandings or memoranda of
understanding with state and federal permitting agenciesto prevent duplication and
promote effidency ( page 104). The NRC report intended that BLM use the new
administrative pendty authority only whereit “needsto act immediately to protect public
landsor resources, or in caseswhere the othe agency isunable or unwilling to act with
appropriate speed”’ (page 104) and suggested that these limitations should be written
diredly into theregulations

Response: BLM agrees withthe policies embodied in the NRC report to theextent to
which reliance on other agencies will achieve compliance with BLM regulations and public
lands and resources will be adequately protected. Including the suggested limitsin the
regulations, however, could be construed to establish jurisdictional barsto BLM’s
enforcemert. Such limits would complicate individual enforcement actions with issues
related to matterssuch as the extent of BLM reliance on other agencies. These types of
Issues can lead to disputes between BLM and the states, as is evidenced by the experience
of the Office of Surface Mining inimplementing 30 U.S.C. 1271. BLM believes it
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preferable, instead, to develop understandings and agreements with states and other
agenciesto properly exercise its discretion to defer to ot her agencies, without including
jurisdictional barsin the BLM regulations.

15.69 Comment: The administration of a civil penalty system will impose new and unjustified
resource and personnel requirements on BLM, not to mention the dates. From a practical
per spective, BLM should dso consider the procedural issues and complexities of the civil
penalty policies and the implementing of similar programs by other agencies, such as
EPA. For example, BL M’s pendty assessments would likely be the subject of innumerable
appeals That reality should be consideredin light of the fact that the Interior Board of
Land Appeals is already staggering under a multi year backlog. Appeals stemming from
BLM pendty assessments could bring the system to ahdt. BL M’sassumption of civil
penalty responsbilities would impair its capacity to perform its land management
responsibilities.

Response:  Although the use of civil penalties could increase BLM’ sworkload and add
more appellate cases, we disagr ee that the added resource needs will be as dramatic asthe
commerters assert. BLM does not expect that many civil penalties will be issued,
particularly if states and other federa agencies take the enforcement lead in many
Instances.

15.70 Comment: Proposead 3809.702 provides avil penalties of up to $5,000 per day for
violation of the regulations, violation of a Plan of Operations, or failure to comply with an
order of the BLM. The draft penalties section is extremely stringert and excessive,
condgdering that a Sngle violation of one of the new performance standar ds could likely
occur even if the operator wer e diligent, prudent, and acting in good faith. The greatest
penalty should be $1,000 per day. A noncompliance order should be issued first, together
with an opportunity to cure theviolation. Appeals of peralty assessmerts should be heard
in the first instance by BLM state directors.

Response: BLM believes that the administrative civil peralty system isfair. The issuance
of monetary pendties in any amourt isdicretionary. I1n many instances, BLM will not
issue any monetary peralty. The $5,000 per day maximum peralty is just that, a
maximum. BLM does not expect that penaty amounts will dways approach the
maximum, particularly if aviolaionisan isolated incident and an operator isdiligent,
prudent, and acting in good faith The proposed final regulations contain criteria for
assessing pendties, with suitable reductions for small entities. Setting a maximum amount
of less than $5,000 per day may be inadequate to reflect the harm caused by serious
violations

Before any penaty becomesfinal, the recipient may petition the Department of the

Interior, Office of Hearings and Appedsfor ahearing. Thus, aperson assessed a peralty
can explain extenuating circumstances and seek a reduction inthe penalty amourt or a
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determination that theviolaiondid not occur. Therules dlow theBL M statedirector to
be involved in settlements of civil penalties, but for due process purposes, prefers that
hearingsbe held by the Office of Hearings and Appeal's, whose Hearings Division has
extensve experience with monetary pendty hearings. BLM generdly agreesthat it will
not assess penalties until it has issued a noncompliance and there has been a failure to
comply. But occasionally a serious violation may warrant the issuance of monetary
penalty, or another agency may have i ssued the enforcement order and BLM does not
wishto duplicate that order.

15.71 Comment: Instead of penalties, compliance through financial guarantees should be
adequate.

Response: BLM would prefer that an operator correct violations. Administr ative
enforcement orders and civil penalties give an operator action incentive that does not exist
through the financial guarantee. In addition, forfeiting and collecting on afinancial
guarantee can be a lengthy process and may not be warranted for individual violations.

15.72 Comment: BLM should usethejudicid system for assessng civil pendties asthe only
fair way to administer penalties. If aviolaion is serious enough to warrant a penalty, then
the judicia system should administer it. | am concer ned about the impartiaity of BLM
and theInterior Board of Land Appeals(IBLA).

Response: The samedifficultiesand uncertainties exig for obtaining judidal imposition
of civil penalties under 43 U.S.C. as with getting injunctive relief under that section.
Persons who believe they are treated unfairly by the Department may appea an IBLA
ruling to a district court.

15.73 Comment: BLM should provide afair appeals process from civil penalties. The process
should include a committee of government and industry representatives (such as the one
the Department of the Interior has now for conddering other issues).

Response: The appeal of a civil penalty involves anindvidual factual dispute over a
specific application of the regulations. This is not the type of proceeding where a
committee of multipleinteress would add value, such as in making recommendatiorns on
policy issues.

15.74 Comment: BLM neads to define the term* small entity” as used in section
3809.702(a)(3). The current interpretation of the term conflicts with the term “smal
business’ as used by BLM in 1998 legal briefs defending its earlier bonding rules.

Response: BLM will interpret theterm * small entity” consistent with the definition
established by the Small Business Administration.
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15.76

Comment: Does the 30-day apped period specified in proposed section 3809.702(b)
refer to calendar days or business days.

Response: The proposed find regulationsinclude the phrase “cdendar days’ to clarify
thisissue.

Comment: A system of postive incentives should be developed in lieu of administrative
penalties to encourage environmental stewardship, keeping in mind that financial
assurance inthe form of reclamation bondswill still be in place to ensure compliance.
Also, therulesdo not give enough guidanceto alow the consistent applying of the
administrative civil penalty provisionswithout imposing the personal biases of individual
regulators.

Response: Although it encourages environmental stewardship and positive incertives
(such asreclamaion awards to operators who provide environmertally superior
reclamaion), BLM also neads administrative sanctions. These rules provide such
sanctions.
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16.02

16.03

APPEALSAND STATE DIRECTOR REVIEW

Comment: Some commerters objected to the granting of appeal rights to an “undefined
and open-ended’ class of “persons adversdly affected by a decison made under this
subpart.” According to these commenters, the preamble to the proposal contains no
rational e for this “wholly unauthorized expansion of rights.” Another commenter
suggested that BLM should adopt the Alaska standard that administrative appeals and
litigation can beinitiated only by per sonswho meaningfully participated in the public
participation elements of the decison process. A commenter pointed out the difference in
language between proposed section 3809.800(a), which authorized any “person” adversely
affected by aBLM decision to appeal the decision under 43 CFR parts 4 and 1840, and
the wording of 43 CFR section 4.410, which states “ Any partyto acase whichis
adversely affected... shall havearight to appeal” (emphesis added). The commenter
correctly observed that a potentia appellant may be harmed by aBLM decision but not be
aparty to the BLM proceeding. A commenter requested that BLM clarify the discrepancy
between these sections by providing for apped by patieswho can show they are adversely
affected or have aleggitimate interest in the effects of the action either on or off site.

Response: Thefinal rule limits appealsto “parties.”

Comment: | thought that the intent of proposed section 3809.800(a) of the February
proposal is to have both the operator and afected third parties appeal directly to IBLA.
The sentence about the BLM state director review and thereference in part 1840 is
confusing and does not dealy state whenthe BLM date director would or would not
review an appeal. Therefore, BLM should remove the last ssntenceabout the BLM date
director review because all appedls ae going to be sernt to IBLA.

Response: BLM attempted to clarifyits intent in the October 1999 supplemental
proposed rule. The confusing sentence has been removed. The proposed fina regulations
give operaors and adversdy affected third partiesthe choice of seeking state director
review or appealing to IBLA and clarify when appeals may be made.

Comment: Commenters gated that BLM should carefully weigh the impacts of more
appeals on the agency and its resources. A number of comments focused on the increased
workload and delays tha would be caused by the appeals process of proposed section
3809.800. Commenters stated that the detailed new permitting requiremerts in the 3809
proposal will greatly increase the number of BLM decision that ultimetely will be subject
to administrative appeals to the Interior Board of Land Appeals (IBLA), aswell as
increase the potential grounds for such appeals. Commenters asserted that an appeal to
the IBLA isrelatively simple and inexpensive for opponents of a mining project because
opponents can smply repackage their NEPA comments as a statement of reasons and
obtain an adminigtrative rehearing on al of their claims, regardless of whether they have
merit. But the burden of an appea on BLM is substantial. Regulations require that the
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agency assemble and transmit the entire administrative record to IBLA and that the agency
must regpond to an appellant’ s satemernt of reasons. Responding to an apped canrequire
alarge amount of time fromfield office people, time that is lost from permit processing,
compliance inspections or enforcement, or other duties. Commenters stated that BLM
cannot ignore an apped because, if BLM does not respond adequately, the decision will
likely be remanded, imposing another burden on the agency and its employees. BLM’s
draft EIS acknowledges tha the “current backlog in IBLA for a routine appeal isabout 3
years” Commenters asserted that adoption of the proposed rules will increase the
backlog beyond already intolerable levels. The commenter concluded that protracted
administrative appeals and litigation over permitting decisions compound the delays and
uncertaintiesin the permitting process.

Commenters also asserted that vague regulatory standards governing BLM’ s discretionary
judgments will make the appeals that are filed more complex. Exercise of agency
judgment and discretion will ultimately be judged by the standards written into the
regulations. Such standards include det erminations of MATP, the application of the
performance standards the completeness of Plans of Operations, adeguacy of reclamaion
plans, the amount of bonds, and imumerahl e enforcement decigons (including the dedson
whether to allow a member of the public to accompany a BL M inspector). BLM’sintent
about the way particular provisionsshould be implemented will be meaningless if that
intent is not clearly sated intheregulatory language. Because many of the provisions in
the proposed rule, particularly the performance standards, are written in absolute terms,
the potential for legal challengesisasource of great concern to the industry and should be
of great concern to BLM.

Response: Although BLM agrees that appeals to the IBLA of BLM decisions under
subpart 3809 use BLM resources BLM condudesthat such appeals areneeded to
provide basic procedural fairness to parties that may be aggrieved by the decision. Under
the previous rulesparties could appeal to IBLA (although operators were required to go
through the state director review process before appeding to IBLA). As noted, many
commenters objected not to the appeal process as much as to the revised rules leading to
the underlying decisions that are appealed from. The potential consequences of an
increased number and greater complexity of appeals, however, does not dissuade BLM
from issuing needed standards and procedures.

16.04 Comment: Allowing operators to appeal both a noncompliance order and a later
suspension order would be time consuming and costly to both the BLM and IBLA.
Moreover, BLM proposes that it may eliminate certain appeals to the state director, which
will further increase appealsto IBLA.

Response: Werecognize that each enfor cement action may have separate appeds, but it

may not be necessary to relitigate issues that the same parties have already litigated.
Persons who previously requested state director review can do so under the proposed final
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regulations, and the date director review process has been opened to any aggrieved
person. To the extent issues are resolved before the state director, appeals may not have
to be taken to the IBLA.

16.05 Comment: BLM should revise proposed section 3809.800(b) to requirethe decision to
date the gppropriate next level of gpped. Appedsfrom locd decisions should go directly
to the state director as a time saving mechanism. The appeals process would ke further
streamlined if the next level above the state director is the Secretary of the Interior.

Response: The process BLM adoptsin these fina rules allows aparty to seek review by
the state director (to save time or for some other reason) or to apped directly to the
IBLA. Ordinarily, appeal rights are speafiedin BLM decisions. The Irterior
Depatment’ sOfficeof Hearingsand Appeals(OHA) isthe Secretary’s representative for
handling appeas from BLM decisions. OHA decisions are ordinarily final decisions of the
Department, which can be appealed to an appropriate court.

16.06 Comment: We suggest a streamlined appeals process under which an appeal from a field-
level operation can bereviewed only in atimely manner (suggedsing 7 cdendar daysfor
each of thetwo reviews) by the office manager and sate director responsble for public
land managemert in the area of the proposed mine. Under this suggested procedure,
gppeds would immediatdy betaken to federd court aslitigation. This modification would
be amilar to an existing U.S. Forest Serviceappealsprocess. Because the Secretary of
the Interior isthe utimae policy setter for IBLA and the Solidtor and hasultimate
hiring/firing authority over the Assistant Secretary, BLM Director, and theBLM state
directors, the proposed appeals would be futile. This major modification would be a step
toward effectively implementing NRC report Recommendations 15 and 16.

Response: One level of review withinthe state should be sufficient, and BLM doubts that
7 days for each review would allow enough timefor meaningfu review. Fromits
experience BLM disagreesthat appeals to the IBLA are futile. 1BLA assuresthat there
will be naional consistency ininterpreting and implemerting BLM rules and doesnot
always support local BLM decisions as the commenter asserts. BLM also disagrees that
the commenter’ s suggestions would be an effective step in inplementing the NRC report
recommendations.

16.07 Comment: Becausethe NRC report did not recommend that previous appeals
procedur es be changed and BLM islimited to issuing rules that are consstent with the
NRC report’s recommendations, BL M isnot authorized to modify the current appeds
provisions inthe previous 3809 regulations. BLM should retain the existing regulations,
which allow operators to appeal to the BLM state director in certain circumstances, but
direct other appeasto the IBLA.

Response: Thelegidative sandard isthat the BLM fina rule not be inconsistent with the
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16.09

16.10

NRC report recommendations. Report Recommendation 6 states that BLM administrative
pendties should be subject to appropriate due process. The BLM appeals procedures and
state director review procedures are intended to assure that BLM enforcement decisions,
as well as its other decisions, are subject to due process of law. Thus the appeals rules are
clearly not inconsistent with the NRC report’ s recommendations.

Comment: The proposed rule contains no mechanism (nor did its cross-referenced
citations) to provide for public notice of the submittal of a Plan of Operations or Notice
under the proposed regulations. Without notice, how isaperson who may be adversdy
affected awareof the Plan of Operations or Notice activity? A public notice procedure
should be egablished for concerned persons, adjoining property owners, and the public at
large for the submittal of Plans of Operations or Notices so that these people can
participate inthe process

Response: Section 3809.411(c) has been modified to egablish a public participation
provision for al Plans of Operations.

Comment: Some commenters supported having appeal s taken to BLM state directors.
Some sated that they favored date director review asaway to save time on appedl.
Other s favored the development of an appedals process that involves and emphasizes the
input of locd and state managers Others oljected to state director review.

Response: We agree that it is useful to have a process whereby the appeals can be
resolved in atimely mamer in the gate where the decision was made.

Comment: The proposed regulations will allow each BLM gate director to grant a stay
on a positive record of decision for a mining operation. This power iscurrently reserved
to the Interior Board of Land Appeals, consisting of a group of judges. Allowing a
decision to grant a stay to be made by one person is contrary to the intent of Congress.

Response: The commenter is correct that under the proposed final regulations the BLM
state director may stay a BLM field officeor other decision tha approves a Fan of
Operations. The commenter is not correct, however, in asserting that thisis a new
feature. Existing section 3809.4(b) provides that a request for a stay can accompany an
appeal to the state director.
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INFORMATION COLLECTION

17.01 Comment: 3809.115 Information Collection. | recommend that this section be clarified,
and the rationae for itsincluson with the 3809 regulations be stated. Also, is “reporting
burden” the amount of time to process a Plan or Notice, or some combination of various
administrative functions?

Response: We will state the rationale for including this section in the preamble of the
final rule. We are required to indude this sectionin the regulations by the Paperwork
Reduction Act (PRA). “Burden” isdefined in5 CFR 1320.3, which are OMB’s
regulations tha carry out the PRA. In part, “burden’ isdefined asthe total time, effort, or
financial resources expended to generate, mairtain, retain, or disclose or provide
information to or for afederal agency.

17.02 Comment: In Newmont's experience, Plans of Operations under the existing regulations
take exporentidly more time to prepare than 32 hours Mining operations typically disturb
hundredsof acres of land, and devel oping a Plan of Operaions (including areclamaion
plan) requires detailed study, sampling, testing, assessment, and evaluaion by a nultitude
of professionals. Developing a planand reducing it to paper consequently takes thousands
of man hours.

To complete each of those five medium-sized Fans of Operaions, Nevmont had to
dedicate an average of 2,748 man hours—afigure that utterly dwarfs BLM's 32-hour
estimate. Newmont' sinformation burden would, of course, increasefor larger scale
projects

BLM could not justify a 32-hour burden estimate for preparing Plans of Operation by
smply averaging the amount of timeit would take al “mom and pop” mining operations
to complete such plans-even assuming the “ average” would bethat low, which wedoubt.
Acoording to BLM’s own Draft Environmentd | mpact Statement prepared for its
proposal to revise the 3809 program, in 1996, the largest 23 gold mines produced 83% ,
and the largest 75 mines produced 98%, of all domestically produced gold in 1996 (BLM
draft EIS, page 199). For copper, 17 mines accounted for 98% of all domestic copper
production (page 203). As such, a burden estimate based on ALL Plans of Operations,
rather than on the burdens to operatorsthat produce dl but a smal amount of the minerds
on pubic lands would dradicdly underedimate the true burden of BLM’ sinformation
col lection requiremerts.

The 32-hour figure is thus unsupportable under the current regulations. It is al the more
unreasonable because BLM'’s proposal would require regulated entities to submit much
more information than is now required.

The proposed regulations would entail considerably larger information burdens than those
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imposed by the existing regulations. Yet in its proposal and supporting documents, BLM
estimates that the time needed to assemble and submit a Plan of Operations is 32 hours per
submisson.

BLM hasnot complied with those standards To the contrary, BLM’s burden estimate of
32 hoursto prepare and submit a Plan of Operations iswholly unsupported. First, in
violation of the PRA and OMB’s regulations, BLM did not develop objectively supported
burden estimates. BLM’s “ Supporting Statement for Surface Management Activities
Under the General Mining Law” attached to its PRA certification simply assumes (page 7)
that” (t)he time needed to assemble and submit a Plan of Operations is 32 hours per
submission.” But BLM ndther discusses nor defends the methodology it used to arrive at
that 32-hour figure, thereby denying regulated entities a meaningfu opportunity to
comment on its estimetes.

BLM isseeking comment onitsmethodologies and assumptions in conpliancewith
P.1320.8(d)(1)(ii). See 64 Fed. Reg. at 6450. But as we explain below, BLM has never
described the methodologies it used to arrive at its key assumptions BLM itself appears
uncertain as to the burden. Compare 64 Fed. Reg. at 6450 (estimating 32 hours per plan
of operations) with id. a 6455 (80 hours per plan of operations).

Response: In accord with the Paperwork Reduction Act and the Office of Management
and Budget’ singtructions for estimating paperwork burden, we are estimating only the
increment of paperwork burden imposed by the proposed fina regulations over and above
the paperwork burden imposed by the existing regulations. We aso correctly didn’t
include in our estimate any paperwork requirements in the proposed find rule that would
merely duplicae paperwork requirementsimposed by other agencies, either federd or
state. If an operator has to give certain information to a state agency, the burden of also
supplying that same informationto BL M isrdatively small. (I ndeed, many of the same
commenters who assert that BLM underestimated the paperwork burden also note that
much of the proposed rule duplicatesexisting state requiremerts.) A revised paperwork
burden estimate will be provided with the Preamble and find rules.

17.03 Comment: The Paperwork Reduction Ad requires an agency’s proposed collection of
information to include an estimate of the total annual reporting and record keeping burden
that will result from the collection of information. 5 CFR 1320.5@)(iv)(B)(5);
1320.8(a)(4). “Burden” is defined to mean the “total time, effort or financial resources
expended by pasonsto generate, mairtain, retain, or disclose or provide informaionto or
for a Federad agency,” and includes, among ot her things, the time and cost of “Reviewing
ingructions,...(and) adjusting the existing waysto comply with any previoudy gpplicable
indructionsand requirements.” 5 CFR 1320.3(b)(1).

BLM estimates that each respondent filing a new Notice would spend about 16 hours per
submission and that the time needed to assemble and submit a Plan of Operationsiis 32
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hours per submission. BLM PRA Submissonat p. 7; 64 Fed. Reg. at 6450. BLM actudly
presents conflicting estimates in its Federal Register notice. The preamble sets forth 16
and 32 hour edimates but the text of the regulation egimatesthe paperwork burden at 8
hours per Notice and 80 hours per Plan of Operations. Proposed 43 CFR 3809.115(b).
These conflicting estimates are confusing and will hamper the public’s ability to comment
on the information collection requiremerts. But all of BLM'sburden estimates are
incorrect and sgnificantly underedimate the actud burden that will beimposed.

Response: We inadvertently included different paperwork burden estimates in two places
in the proposed rule. This could have caused confusion or misunderstanding among the
public. Because of this possble msundestanding, we are reexamning the informaion
collection burden that would be imposed by this subpart.

17.04 Comment: To obtain OMB’s approval for collecting information, the agency must
demonsgtr ate that the information to be collected “has practicd utility.” 5 CFR
1320.5(d) (I)(iii). I n this context, OMB has defined “practica utility” to mean “ the actud,
not merey thetheoreticd or potentid, usefulness of information to or for an agency,
taking into account itsaccuracy, validity, adequacy, and reliability, and the agency s ability
to process the informetion it collects...ina useful and timely fashion...” 43 CFR 1320.3(1).
Much of the new information proposed to be required by BLM to be submitted with a
proposed Plan of Operations, (see proposed 43 CHR 3809.401) lacks practical utility.

The essence of the problem is tha BLM’ s proposed regulations require that an operator
deliver a complete Plan of Operations as afinished product before BLM will begin its
review of the proposal. Proposed 43 CFR 3809.411(a). The proposed regulation ignores
the fact (and BLM’scurrent practice) that the review of a Plan of Operations is an
iterative process. Key dements of the Plan may change as the environmental review by
BLM and other agencies proceeds. In fact, where analysis under the National
Environmental Policy Act (NEPA) isrequired, BLM mugt identify and review reasonable
alternativesto the Plan of Operations initially proposed by the operator. T hus, detailed
information on certain dements of the Plan of Operations is not useful or necessary until
significant design and permitting decisions have been finalized.

Response: The commenter has misunderstood proposed section 3809.401. The
proposed rule would not have required “a complete Plan of Operations as a finished
product.” We recognize that our review of aproposed Plan of Operationsis an iterative
process and tha certain aspects of a proposed Plan are preliminary until the NEPA
process is completed or even until work hasbegun on the site. The complete plan
referenced in regulationsisone that provides and adequate levd of detal uponwhich to
evaluate impacts and determinewhether unnecessary or undue degradation would occur.

17.05 Comment: We estimate that, in connection with the five Plans of Operations Newmont
submitted within the past 5 years, had the proposed rules beenin effect, the time to collect
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and submit the data required would have increased roughly two to three fold.

The additiond information requirements BLM’ s proposed rule would impose would
increase Newmont’ s burden for medium-sized projects by 3,878 more hours. The total
personnel burden for medium-sized projects under BLM’ s proposed rule would thus be a
whopping 6,626 hours to complete BL M’ s information col lection and submission
requiremerts.

We respedfully request tha OMB d sapprove BLM’ s proposed i nformation collection for
Plans of Operations on the grounds that it has no practical utility under the circumstances.
At the very least, we urge OM B to comment on BLM’s proposa suggesting that the
agency not require operators to submit Plans that necessarily will be revised during and
after the NEPA process.

Response: In accord with the Paperwork Reduction Act and the Office of Management
and Budget’ singtructions for estimating paperwork burden, we are estimating only the
increment of paperwork burden imposed by the proposed regulations exceeding the
paperwork burden imposed by the existing regulations. We dso correctly didn’t include in
our edimate any pape'work requirements in the proposed rule tha would merely duplicate
papework reguirementsimposed by other agencies, either federd or gate. |If an operator
hasto give certain information to a state agency, the burden of dso supplying that same
information to BLM isreatively smal. (Indeed, many of the same commenters who

assart that BLM underestimated the paperwork burden aso note that much of the
proposed rule duplicates existing sate requirements) Because of this possble
misunderstanding, we are reexamining the infor mation collection bur den that would be
imposed by this subpart.

17.06 Comment: We aso camnot help but wonder whether BLM truly appreciates the burden
that this new 3809 proposal would impose on the private sector. Apparently BLM has
little comprehens on of how much reguaory burden already is placed on the private
sector from the current 3809 rules. Under the Paperwork Reduction Act, BLM was
obligated to assess the information collection requirement s of this new proposal.
Incredibly, BLM estimated that the average burden for infor mation collections on the
private sector created by the proposed rule would be “ 32 hours per Plan of Operations.”
64 Fed.Reg. at 6450. . Thisinformation collection burdenwould include matters such as
collecting basdine environmental data for water, the terredrial environment, and ar;
devel oping a plan of operations; assessing potential impacts; and devel oping reclamaion
plars.

The Interior Department’ sestimate purports to cover the entire information col lection
burden of processing aBLM Plan of Operations under the proposed rule, not merely the
increased incremental burden of the proposed rule as compared to the existing rules. We
find BLM's estimate of the information collection burdento be incrediby low and so far
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off the mark that it questions the very integrity of the Paperwork Reduction Act
submission made by the Interior Department to the Office of Management and Budget
(OMB) as well as the economic anal yses and assunptiors for withthe Interior
Department’ s entire proposed rulemaking.

Thetimeto process aBLM Plan of Operationstoday is closer to 2,600-3,000 hours and
ranging up to 16,000 hoursor more. And, we believe that the proposed rule likely will
increase that burden by at least 25-50% in the case of mineral exploration projects, and
substantially in excess of tha range for actual mining projects, probably by as much as 50-
100%. These edimates are supported by descriptions of recent case studies (previoudy
submitted by usto OMB and to the BLM docket) involving modest-sized mineral
exploration and mining Plansof Operations processed by BLM.

Response: In accord with the Paperwork Reduction Act and the Office of Management
and Budget’ singtructions for estimating paperwork burden, we are estimating only the
increment of paperwork burden imposed by the proposed regulations exceeding the
paperwork burden imposed by the existing regulations. We dso correctly didn’ tinclude in
our edimate any papework requirenents in the proposed rule tha would merely duplicate
paperwork reguirementsimposed by other agencies, either federd or gate. If an operator
hasto give certain information to a state agency, the burden of dso supplying that same
information to BLM isrdatively smal. (Indeed, many of the same commenters who

assart that BLM underestimated the paperwork burden aso note that much of the
proposed rule duplicates existing Sae requirements,) Because of this possble
misunderstanding, we are reexamining the infor mation collection bur den that would be
imposed by this subpart.

17.07 Comment: Barrick has knowledge and experience of the requirements needed to submit
both Notices and Plans of Operations, and it has estimated the increased burden that
BLM's proposed regulations will impose. Even the simplest proposed Plan of Operations
requires contributions from and reviews by an army of experts and professionals, including
geologists, mining engineers, environmental engineers, civil engineers, hydrologists,
wildlife biologigs, and meallurgists. Preparing and submitting arelatively simple Plan of
Operations to meet BLM requirementsis likely to require thousands of hours, not a just
few days or weeks For exanmple, OMB’ sregulaions require that the burden estimate
indude the time and effort “reviewing instructions.” If the proposed regulations are
finalized, each operator will berequired to spend substartially more than 32 (or 80) hours
reviewing the final rules and the preambe to the final rules determining the differences
with existing rules and requirements, reviewing BLM ingtructions and/or guidances, and
determining the changes that will need to be made in future submittals. Similarly, just one
of the new—and unnecessary—requiremerts, the preparation of a monitoring or mitigation
planin the initial Sages of permitting, will require substantidly more than thetotd time
estimeted by BLM.
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BLM'’s estimate of the information collection burden has no basisin reality. OMB’s
regulations require the agency to provide “an objectively supported estimate” of the
burden, 5 CFR 1320.8(a)(4), and to solicit comment on the “validity of the methodology
and assumptions used” to estimate the burden, 1320.8(d)(1)(ii). Y et neither the Federal
Register notice nor BL M’s submission to OMB contain any objective support for the
estimate or identify any methodologies or assumptions used. BLM simply “estimates’ the
time required, and the agency’ s estimate is wrong.

Response: In accord with the Paperwork Reduction Act and the OMB' s instructiors for
estimating paperwork burden, we are estimating only the increment of paperwork burden
imposed by the proposed regulations exceeding the paperwork burden imposed by the
existing regulations We also correctly didn't includein our estimate any paperwork
requirements in the proposed rule tha would merely duplicate paperwork requirements
imposed by other agencies, ether federd or gate. |f an operator hasto give certan
information to a state agency, the burden of also supplying that same information to BLM
isrelatively small. (Indeed, many of the same commenters who assert that BLM
underestimated the paperwork burden also note that much of the proposed rule duplicates
existing state requirements.) Because of this possible misunderstanding, we are re-
examining the information cadllection burden that woul d be imposed by this subpart.

17.08 Comment: Permitting delays will also occur because BLM isgredlyincreasing its
responsibilities and the information that it will require from operators to submit, without
any increasein BLM field staff. 1t's my opinion that BLM does not have staff or the
expertise to implemernt the proposed regulations.

Response: We deveoped this proposed rule in consultation with state offices and field
staff. We have taken into account all workload considerations.

17.09 Comment: BLM estimated that it will take 32 hoursto assemble and complete the
needed information to prepare aPlan of Operations. Thisis prepogerous. It takes literdly
thousands of hoursto accomplish thistask. The proposed changes in the 3809 rules will
make compiling and completing a Plan of Operations sgnificantly longer than thetimeit
now takesto prepare a plan.

Response: In accord with the Paperwork Reduction Act and the Office of Management
and Budget’ singtructions for estimating paperwork burden, we are estimating only the
increment of paperwork burden imposed by the proposed regulations exceeding the
paperwork burden imposed by the existing regulations. We dso correctly didn’t include in
our estimat e any paperwork requirements contained in the proposed rule that would
merely duplicae paperwork requirementsimposed by other agencies, either federd or
state. If an operator has to give certain information to a state agency, the burden of also
supplying that same informationto BLM isrdatively small. (I ndeed, many of the same
commenters who assert that BLM underestimated the paperwork burden also note that
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17.10

much of the proposad rule duplicates exiting State requirements.) Because of this
possible misunderstanding, we are reexamining the information collection burden that
would be imposed by this subpart.

Comment: Delete .115 initsentirety. It has nothing to do with a mining operaionon
public lands. If the Department of the I nterior deemsthat formd gpprova of OMB is
necessary in the regulations, then it should be incorporated in the definition of a completed
application. Similarly, if the Department of the Interior deemsiit necessary to include the
estimated 80 hours of BLM time to review an application, then the federal cost of what 80
hours and the applicant’ s time and financial coststo provide the application to BLM
should also be added. For example, the $30,525,000 annually for conversion of 370
Notice-level mining operations to Plan-level operations under the proposed 3809
regulations. The cost of increased inspection and other BLM costs not included in the
20% increase in BLM review time cost should dso be revealed here.

Response: This section givesthe public information about the information burden of the
subpart aswell asabout how to submit commerts on the information collection
requiremerts of the subpart. We included proposed section 3809.115 because weare
required to do so by the Pgperwork Reduction Act whenever aregulation asksthe public
for information. See 5 CFR 1320.3(f)(3) and 1320.5(b)(2)(ii)(C).
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IMPLEMENTATION COSTSOF ALTERNATIVES

18.01 Comment: The Department of the Interior (December 22, 1998, page 50) predicts that
annualy the proposed regulations will cause 370 Notice-level operations under the
existing 3809 regulationsto require Plan-level detail. The estimated increase cost to each
Notice-level converted to a Plan-level application is $82,500 each (page 49), while BLM
review cogs will increase by $1,570 for each (page 51). Theprojected annual increase of
$30,525,000 for application information under the proposed 3809 regulations for Notice-
to Plan-levd conversonto the owners/operators and a $580,900 increase in the cost for
BLM application review. Thisis an average annual minimum cost increase of from about
$35,030 to $56,045 per acre and is totally unsupported by a potential of less than 10 acres
of public lands annually having unresolved unnecessary or undue degradation under the
exiging Noticelevel requirements. Theredso isprojected to be atotd annua increasein
the administrative costs for BLM to review new or revised procedures, which are abitrary
and capricious.

Response: Unde the No Action Alternaive BLM would review about 150 Plans of
Operations each year. We estimate there will be 260 to 300 fewer Notices and an
additional 140 to 180 Plans of Operations under Alternative 3. This change will increase
oper ator costs by $11 to $15 million and BLM costs by $3.5 million annualy. Theland
potentially affected by operators causng unnecessary or undue degradation is consderably
greater than 10 acres A 1999 aurvey of BLM field offices reported 530 operations where
the operator had abandoned the property and BLM would have to perform the
reclamation to prevent unnecessary or undue degradation. Most of these were Notice-
level operaions. Thiswas only a patial survey because mary officesdid not respond.
Assuming that each Notice-level operation digurbs an average of 2 acres, thisis a direct
impad to more than 1,000 acres. Many impacts extend beyond the area of direct

distur bance, potentidly degrading water, air, wildlife, and visual resour ces outside the
project area. In addition, the ervironrmental benefits of Plan preparation and review are
not limited to situations where notices of noncompliance are issued or where operators
abandon sites. Often better planning canresult in reducing or avoiding the impac before
they occur. For exanple consideraionof dternaive locationsfor placement of wase
rock may reduce or avoid impactsto groundwater. Egimating the environmentd benefits
and assigning a monetary value is not practical, especially not for a programmatic analysis.

18.02 Comment: BLM hasstated that it will not have to increase its staff to implement
Alternative 3. Elsewhere BLM states that implementation will cost 25 to 35% more than
at present. Where would the money come from? It would take three or four times as
many BL M people to implement the regulations a the very least. BLM’'sdraft EI Sshould
consider as an alternative the reasonable possibility that the proposed rules may be
adopted, and that the necessary increased funding levels may not materialize. The EIS a'so
doesn’t say how passage of Alternatives 3 or 4 would be paid for. How are the proposed
regul ations going to be implemented if adequate funding is not obtained? We wonder
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where you're going to get those resources. Mining industry representatives in the scoping
process d 90 raised this alternative, yet BLM did not congder it.

Response: To andyzethe regulations on their merit, the impact assessment must assume
that the regulations would be fully implemented in each dternative. The ability to obtan
the neaded funding for the programis animplementation concern that the dedsion makers
will have to consider when selecting a final regulation dternaive. Funding requests are
provided to the administration and consolidated for submission to Congress. Should BLM
not obtain funding to implement the selected alternative, the BLM manager has several
options. Internal priorities between programs can be adjusted to shift funding or staffing,
personnel can be loaned between offices, workload schedules can be adjusted to address
higher priority 3809 Plans, and project reviewscould be delayed. The final EIS discusses
BLM’s expected funding and staffing needs under each alternative.

18.03 Comment: Nowhere in the EISisthere an estimae of the actud COSTSinvolved with
totally rewriting the 3809 regs. Just in paper alone it will haveto run into the millions of
dollars. Add to the actual costs of printing new regs, the costs of destroying the old ones,
mailing the new ones, educating everyone involved.

Response: We don't have the actual costs of drafting the 3809 regulations. Employees
performed mog of the work in thar current duties. Most of the costswere for travel for
public meetings or consultation with the states. BLM conducted these activities under the
BLM'’ s operating budget without special supplemental funding.

18.04 Comment: Thisrulemaking will inevitably cause delays in implementing new mining
activity and redaiming mines nearing the end of the business cycle. But thesedelays are
not necessary, given existing date regulatory programs tha are satisfactorily dealing with
these issues.

Response: The potential exists for delays under any of the dtematives But wedo not
believe tha the proposed final regulations would significantly delay mine permitting or
closures. Thereare gapsin the currert regulaory system asshown by the NRC Report.
The proposed final regulations would address these gaps in a comprehensive manner
whichmay actually expedite mine review.

18.05 Comment: BLM admitsto having recdved no promise of increased marnpower or
funding or having been earmarked for such support for enforang the3809rules. Am | to
understand that each time someone wishes to operat e a dredge with an intake larger than 4
inches that he or she must contact the local BLM office? Quite the undertaking for an
agency that clamsto be over worked, under staffed, under budgeted, and lacking in
enforcement capability.

Response: Overdl agency funding is determined on a year-to-year basisas part of the
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congressional budget process. BLM does not typically receive promises on future funding
levels but has to submit budget request s through the Administration to Congress. The
final regulaions on suction dredging have been revised. Operatorswould not haveto
contact BLM if there were a federal-state agreement on regulating suction dredging.

18.06 Comment: Thedraft EIS does not addressthe potentid costs to states of having to
revise al or portions of their regulatory programs to obtain authority to run those
programsin lieu of the BL M performance standar ds. It is, we submit, reasonably
foreseeable that at least some states will seek to revise their programs and that those states
will incur significant costsin the process. Therefore, the regulatory coststo states of the
Proposed Adion and alternatives mug be addressed in the draft EIS.

Response: The proposed 3809 regulations do not require the statesto revisether
regulatory programs. The gtates can continuetowork with BLM under a joint federd-
state program as provided for in 3809.200(a). The state can accept responsibility for an
aspect of the program under 3809.200(b). If that is the case and the state regulations do
not provide equivalent protectionfor that portion of the program over which they want to
assume control, then the stat e can change its regulations or continue to work with BLM
under 3809.200(a) agreements. Any significant costs to the states would be incurred
voluntarily.

18.07 Comment: Statesare reluctant to take over aprogram with no money. And that’'sthe
way BLM will assurethat astate will never take over aprogram.

Response: BLM has no authority to give states money to implement the program. The
reluctance to take on more responsibilities without specific funding is understandable.
Tha iswhy the regulations provide for the option of continuing to havejoint federal-state
programs under 3809.200(a). Both typesof agreements are possible for different aspects
of the regulations.

18.08 Comment: | have heard estimates that a 35% increase in BLM’ s budget would be
required to monitor and enforce these new rules. The cost of implementing this proposal
will exceed $300 million. | suspect that a bureaucrdic estimate of 35% would, true to
bureaucratic standards, quickly be overrun by the actual cost of implementation. How can
you possbly ask anybody to spend $300 million when we don't evenknow why we are
herein the first place. | think that adequate rules exist and if this increased fundngwere
applied to the appropriate agencies, it would provide for improved environmental
protection without stifling the mining industry.

Response: The estimated budget increase was for BLM’s 3809 program, not for BLM's
entire budget. This estimae has beenrevised in the final EIS.

18.09 Comment: The cost of regulationsthat the government agenciessay have no or very
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little cost, thisis really not true. The cost of government regulation is great. | am
convinced that the cost of adopting the Alternative 3 revisions would significantly exceed
that estimated inthe draft EIS. The draft EIS grossly underedimates the costs of
implementing the regulations.

Response: BLM hasrevised the cost estimates in the final EIS.

18.10 Comment: Page46, Implementation Thedrait EIS edimates that BLM’s costs of
implamerting the Proposed Actionwould increase by 25to 35%. The draft EI'S doesnot
stat e the current costs of implementing the surface management program or discuss why
costs would increase by this amourt. It is completely inadequate to state inthe draft EIS
that “it is difficult to predict the implementation costs for BLM to administer the proposed
regulatiors...” BLM must conprehensgvely desaribe thealternatives This decription
mugt include estimat es of the added staff and other costs required to implement this
dternative. 1t must aso include a comparison of the costs to implement this aternative
versusthe ocosts of implementing the No Action Alternative and Alternative 2, State
Management. A table should be prepared to show the cost of implementing the
alternatives. The alternatives cannot be oljectively considered without thiscomparison.
The statement in the draft El Sthat “costswould increase by 25 to 30%" hasno
supporting documentation. BLM needs to provide the bases for this conclusion. The EIS
should estimate how the projected higher costs would be reduced if the program were
passed through to states, as well as what the program would cost states compared to what

they pay now.

Response: BLM hasrevised the final EIS to present a more complee analysis of
predicted implementation costs. But the main purpose of an EISisto analyze and
compar e the environmental impacts of the proposed 3809 regulations under alternative
regulatory programs.

18.11 Comment: The EIS's assessment of economic impactsis digorted. The EIS should
consider the economic impacts on BLM operations, whichwere not considered but which
many earlier commenters urged to be considered. The lack of such a discussion further
adds to the flaw in the economic analysis.

Response: The economic analysis and implementation costs have beenrevised in the final
EIS.

18.12 Comment: The new regulations would cause a need for increased staffing, which | asa
taxpayer camnot afford. 1t will cost BLM quite a bit of money to attain thelevel of
expertise on staff that the states now have.

Response: BLM dready has congderable staff expertisein geology, geochemistry,
mining engineering, soils, reclamation, and mine economic analysis. Costs for increased
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staff and training are included in the implementation estimate. For the proposed final
reguaions, BLM intends to continueto rely on state expertise in the federal-stae
agreements provided for under 3809.200.

18.13 Comment: Hundreds of pages of new regul aions will have to be promulgated to
thousands of people Thetime and money required to do thiswill be dgnificant for both
BLM and the miners. There will be confusion, bitter feelings, and law suits. Chaos and
confusion will reign for some time. The distressing part of all thisis that even if you make
the changes, explain them successfully, and get good cooperation, | believe there will be
no true gain. The water, air, and land will not be cleaner or less affected than they are
under the current rules.

Response: The find regulations will probably belessthan 50 pages and will be accessble
to anyone through the Federal Register either as a paper copy or on the Internet. BLM
people inlocal offices will help operators understand the requirements of the final
regulations.

18.14 Comment: 3809.11-- Please define “ reasonably incident to mining.” This sedion
increases the reporting requirements for mineral exploration and mining. Does BLM have
the extra staff to review the Notices? How much will it cost to implement thisreporting
section?

Response: “Reasonably incident to mining” is defined in the occupancy regulations at 43
CFR 3715. Those regulationsimplement the requirements of Public Law 167 (1955) that
use or occupancy on amining clam may only be for purposesthat are reasonably incident
to prospecting, mining, or processing operations. The cross reference in the 3809
regulations is to remind operators of their obligations under the 3715 regulations but does
not represent any increase over existing requiremerts.

18.15 Comment: Adopting the proposed rules will greatly increase the administrative burden
on BLM, aswdl astheregulaory burden on the private sector. For example, BLM will
haveto process vast new anounts of information supplied by the private sector.

Response: Increases inBLM’sadminidrative burden are described inthe final EIS.
BLM does see an increase in administrative burdento operators from the proposed final
regulations. Thisincreaseisshowninthetablesin Appendix E of the final EIS. The
amount of information that the private sector will have to provide and BLM will have to
process under the Proposed Action should not vastly differ from that under the existing
regulations. T he proposed final regulations codify the current practices being followed by
most field offices and operators.

18.16 Comment: New administrative enforcement tools will be provided to BLM, and we must
expect that BLM will usethem. The detaled new requirements in the 3809 proposd will
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18.17

18.18

18.19

grealyincrease the number of BLM decisionsthat will ultimately be subject to
adminidrative gopedsto the Interior Board of Land appeals(IBLA). The grounds for
such appeds aso will be markedly expanded. BLM’ s draft EIS acknowledgesthat the
“current backlog in IBLA for aroutine appeal isabout 3 years.” Adoption of the proposed
rules, however, will increase that backlog to levels, which while currently unpredictable,
will certainly be much longer than what is already a currently intolerable appeal backlog.

Response: The goped backlog at IBLA is determined by the workload generated from
appeals of many Department of the I nterior programs and agencies, not just the BLM’s
3809reguaions. Appedsgenrerated by the 3809 program are not believed to represent a
significant portion of the backlog. The proposed final regulations add a process for third-
party appeals (appeds from other than the operator) to go for satedirector review. This
process may provide away to deaease the number of gppeals that go to IBLA fromthird
parties.

Comment: The proposed rules will increase the number of Plans of Operations that BLM
must process, not to mention the levd of scruting BLM must give adtivities subject to
these proposad plans. For example, BL M’ s presumption that backfilling isfeasible will
greatly increase the scrutiny of that issue and place new burdens on BL M to justify
deviation from that presumption (not to mention defending Plans of Operation tha do not
require backfilling through the Interior Board of Land Appeals administrative appeal
process).

Response: BLM agrees that the final regulations would increase the number of Plans of
Operations. BLM has revised the find regulaions to remove the presumption of pit
backfilling.

Comment: The BLM administrative costs for regulatory oversight of the proposed 3809
regulations would increase by 25-33% for Alternative 3 (page 46) and double (about
200%) under Alternative 4 (page 50). Coupled with a projected decrease of 5% and 30%
respectively in mining under the two aternatives, revenues from fees imposed on mining
would decrease proportionately. Fees could be increased significantly to meet the
increased administrative costs. Also, the administrative penaltiesdescribed under

3809. 700 may be driven more by the need for revenues than for environmental protection.

Response: Congress not BLM, ses mining claimfeeamounts. Any moniesderived from
fees would not go for BLM use.

Comment: BLM has advised the state offices to assume that there will be no budget
increases or additional funding for implementing the new regulations. Administering the
existing 3809 rules dready appears to drain BLM resources. T he sgnificant expangon in
BLM responsibilities under the new regulations, whether or not the states obtain
“deferral,” will increase this strain, likely resulting in further delays in permitting of new
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18.20

18.21

18.22

mining operations and expansion of existing operations. This strain will smply add to the
unreasonable and undue burdens the new regulations will place upon the mining industry.

Response: Any more funding requests or changes in priorities cannot be considered until
theregulationsare in place. BLM has advised the fidd offices of this situation and
requested input on the budget implications should the regulations be adopted. The
proposed find regulations do not expand BLM’ s responsihilities beyond preventing
unnecessary or undue degradation to public lands.

Comment: Alternative 2 iswithout merit and doesnot comply with NEPA requirements
that dtemativesbe realistic unless it al o assumesthat the Department of the Interior
would reimburse a state for assuming BLM’ s obligations under the existing or proposed
3809 regulations. Thedraft EISisflawed in not considering and evaluating the
requiremerts of Section 4(b) of May 14, 1998 Executive Order on “Federalian” that
provides. “to the extent practicable and permitted by law, no agency shal promulgate any
regulation that is not required by statute, that has federalism implication, and that imposes
substantial direct compliance costs on States and local governments, unless: (1) funds
necessary to pay the directs costsincurred by the State or local government in complying
with the regulation be provided by the Federal Government..."

Response: Alternative 2 is highly realigic. Thisis how mining on BLM landswas
regulated before 1981, whenthe existing 3809 regulationswent into effect. Alternative 2
would not require the statesto assume any BLM obligations but would meke BLM rely on
the gates’ own self-imposed obligaions as sufficient to protect the public lands from
unnecessary or undue degradation. Thisisindirect response to many scoping comments
that gate progranswere adequate and that the BLM regulationsare duplicative of state
regulations. Regarding federalism, the proposed final regulations do not impose any direct
costs on the dates.

Comment: The proposed rule putsinto regulation issuestha more properly belong in
policies and guidance documents. It creates the possibility of duplication of effort and
conflict among federal and state agercies. It unnecessarily exposes BLM and datesto
possible lawsuits on whether state regulations are consistent with proposed environmental
standards.

Response: Past efforts to address performance standard issues such as add rock drainage
resuted in public concernthat BLM was draumverting therulemaking process with
policy documents Onre of the main purposes of state-federd agreements would beto
eliminate duplication of effort.

Comment: The states believe the proposed rule will add cost to implementing the 3809
regulations but will result in little improved environmental protection. Clearly, BLM does
not have the money and workers to implement the requiremerts outlined inthe proposed
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rule if it findsthat astatée s regulationsare not consistert with the new standards or a state
choaosesnot to enter into an agreement with BLM asoutlined in the proposed rule to
implement the new regulations. The result of implementing the regulations is unfunded
mandates to states for implementation

Response: The proposed final regulationswould not result in any mandate to the states.
The sates are under no obligation to implement the regulations unlessthey voluntarily
enter into an agreement with BLM in which they make such commitments. Evenif the
states enter anagreement, they could eadly cancel it should they no longer wish to
continue implementing the regulations.

18.23 Comment: BLM hasutterly failed to address economics, including the huge impact to
bentonite mining.

Response: Economic andysis makes up alarge portion of the EIS. Bentonite mining is
addressed unde the industrid mineral mine category in Chapter 3 and Appendix E.

18.24 Comment: BLM has not given any consideration to the NRC study (NRC 1999) as
evidenced by the flat budget request for Interior in the FY 2000 budget. Were BLM
considering better enforcement and efficiencies, it would need more funding, which has
not been requested.

Response: The budget process for the FY 2000 budget was already under way when the
NRC report wasreleased. The NRC report by itself cannot justify budget requeds
without devel oping specific implementation actions like new regulations, or increased
staffing recommendations, whichare just now being considered.

Comments & Regponses 349 Implementation Costs of Alternatives



PERFORMANCE STANDARDS FOR OPERATIONS

19.01 Comment: Compliance with anapproved Plan of Operations should be deemed
compliance with the performance standards, and compliance with state and federal laws
constitutes compliance with performance standards.

Response: To comply with an approved Plan of Operations you must comply with §
3809.420 as applicable; the terms and conditions of your approved Plan of Operations and
other federd and state environmentd protection laws. §3809.415 wasincluded to clarify
to operators their obligationswhile conducting operations on pubic lands.

19.02 Comment: The proposed performance standardsfail to give agreater level of protection
to theenvironment. They dlow environmentd protectionto be dumbed downto
whatever a company thirks is “ gopropriate’ or thinksit can afford. Any mining operation
that isn’'t using proven available techniques should be categorized as causing
“umecessary’ degradaion. Minimize is a vague subjective term that is difficult to
enforce. The new regulations should require minng companies to prevent, rather than
minimize, undue environmental impacts.

Response: The environmental performance standards in §3809.420 (b) describe the
outcome an operation must achieve relative to each environmental resource and
incorporat e arequirement for compliance with other state and federa laws. Operations
are required to use equipment, devices, and practices that will meed the performance
standards of 83809.420. Minimize means to reducethe adverse impact of an operation to
the lowest practicd level. During review of operations, BLM may determine that it is
practical to avoid or elimnae particuar impads.

19.03 Comment: The current definition of undue or unnecessary degradation appropriat ey
implies a ste-gpecific environmental performance sandard. Retention of this Ste-specific
concept is critically important to ensure that environmental and reclamation measures
employed at mines on BLM-administered lands respond to site environmental conditions.

Response: BLM isretaining the gte-specific nature of the unnecessary or undue
degradation definition through the site-specific nature of an approved Plan of Operations.

19.04 Comment: Inlight of BLM’ sproposal to define”minimize” as synonymouswith “avoid
or eliminate,” the minimization requiremerts in 3809.420 give BLM broad discretionary
authority to disapprove a Plan of Operations for failure to eliminate or prevent impacts.
Thisconstitutes a de facto unsuitability criterion inthe proposed regulations. Moreover,
BLM’s proposed definition of minimize will create enormous ambiguities and will be
impossibleto adminiger and implemert. Some impads of ore extraction are unavoidable.
Many of the minimization requiremerts are unachievabe.

Response: In response to commerts and to clarify wha BLM intended, the definition of

Comments & Regponses 350 Performance Standards



minimized has been modified from the draft proposa. Minimize meansto reduce the
adverse impact of an operation to the lowest practical level. During review of operations,
BLM may determine that it ispractica to avoid or diminate particular impacts. While
there are times and situationswhere it is possble to avoid or eliminate impads altogether,
BLM recognizes some impactsof operationsare unavoidable. Bt it is always our goal to
reduce those impacts to the lowest practical level.

19.05 Comment: Reclamation standards are weak and insufficient for protecting natural
ecosystems. Reclamation standards must explicitly require restoration to premining
hydrologica conditions, aswell asfor fish and wildlife habitat. To facilitate reclamation,
operators must submit detailed, premining baseline data, and regular monitoring of
environmental resources should continue during and after reclamation.

Response: There are three classes of performance standards: genera, environmental, and
operdional. Thegeneral and environmenta performance standards are mainly designed to
avoid impacts that would require reclamation. Operational performance dandardsare
somewhat gereral. Site-specific red amation plans and monitoring plansare required from
operators. If necessary, BLM may require operatorsto provide premining basdline
environmenta data. BLM will review the Plan of Operations and reclamation and
monitoring plans to ensure they will meet the performance standards. In addition, after
reclamation, all mning operations must comply withBLM'’ s Standards for Public or
Rangeland Hedlth if those standards have been incorporated into BLM’s land use plan.

19.06 Comment: The commenter is concerned about along list of new environmental
performance standards in the proposed rules. Mary of the environmental performance
standards duplicate existing state and federal programs and permitting requirements,
particularly for water quaity. The commenter believesthat the BLM regulations should
focus on mining and reclamation activities and defer performance standards for other
resourcesto exiging programs managed under the Environmental Protection A gency,
U.S. Army Corpsof Engineers, U.S. Fish and Wildlife Service, and State Historic
Preservation Office, among others.

Response: To clarify to operators, BLM, and the public which performance standards an
operator must comply with when operating on the public lands, BLM determined that
more standards would help in defining and preventing unnecessary or undue degradation.
BLM isthe land manager responsible for ensuring that operationson land under its
jurisdiction comply with federal, state, tribal, and where delegated by the state, local
government environmentd reguirements BLM does not take enforcement actiors for
violating federd, dtate, tribal, or gppropriate local environmental requirements. But if
operators are cited for such violations, BL M will notify the operatorsthat they are in
noncompliance with their Plan of Operations and give them a compliance notice. BLM
thinks the performance standards in 83809.420 are outcome based. Several goproaches
were considered for developing standards. BLM considered developing for exploration,
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mining, and reclamation design and operating requirements that specified how operations
had to be designed, built, and operated. But we rejected these requiremerts as too
inflexible and impracticable given the wide variation in conditions and circumstances in
mining operations on the public lands. BLM then sdected an approach to standards that
looks for the outcome or accomplishment an operator must achieve. This method places
aminmumemphasis on how a operator must conduct an activity as long as the desired
outcomeis met. Thismethod gives operatorsthe mog flexibility to conduct operationsin
a cost-effective and innovative fashion.

19.07 Comment: Section 3809.420(5)(b)(1), Environmental Performance Standards, covers
operator compliance to state and federa water quality standards. While this section in the
proposed rule has been expanded to include triba standards on Indian reservations and
trust lands, the proposed rule should aso clearly delineate BLM’ s role on these lands.

Response: To clarifyto operators, BLM, and the public which performance standards an
operator mug comply with when operating on the public lands, we determined tha more
standards would help in defining and preventing unnecessary or undue degradation. BLM
isthe land manaeger resporsible for ensuring that operaions on land under itsjuridiction
comply with federa, sate, tribal, and where delegated by the state, loca gover nment
environmertal requirements BLM does not take enforcement actions for viol ation of
federal, state, tribal, or local environmentd requirements But if operators ae cited for
suchviolations, BLM may notify operators they are in noncompiance with thar Flan of
Operations and give them a compliance notice.

19.08 Comment: Performance sandards should gpply to all hardrock mining operations, and in
some casesthey may need to be presariptive standards. Operators should berequired to
describe the manner inwhich they will achieve performance standards for the Proposed
Action and amine design that is based on current feasble engineering. We believeit is
critical for the operator to state whether the mine will be a zero discharge mine based on a
sound, well-documented water balance accounting. Technologies and treatments to meet
water quality standards must address both human hedlth (maximum contaminant
levels-M CL s) and environmental standards (aquatic life). The useof perpetua water
treatment should be considered only in cases where source control is not adequate through
the life of the mine, including closure. Although improved, the performance sandardsin
the preferred alternative still do not include a requirement for total water balance. EPA
refers BLM to design standards such as those in 40 CFR Part 258 (Solid Waste Disposal
Facility Criteria; Final Rule), which include both performance-based standards and
prescriptive standards given the similar impacts that can result from the disposal of mining
wastes and solid wastes. The firal EIS should addressthe fact that some states exempt
some hazardous mining wastes from regulation and explain how this rule ensures coverage
in those cases.

Response: The performance standards in 83809.420 apply to al “hardrock” mining
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operations. We rejected the prescriptive approach to devel oping performance standards
astoo inflexible and impracticable given the range of environmentd conditions on public
lands and the widevariety of exploration and mining activities. Instead, we focused on
outcome-based gandards or conditions the operator mug achieve. The Plan of
Operdions is required to provideinformationfor BLM to determine that unnecessary or
undue degradation will not occur. Avoiding such degradation includescompliance with
federa and state environmental protection laws. Water balance accounting and
identification of “zero discharge” would be information included in the Plan of Operations,
if necessary. BLM requires that hazardous mining waste be managed so as not to cause
unnecessary or undue degradation.

19.09 Comment: We fed that the following suggestion will help prevent unnecessary or undue
degradation of publicland resourcesby mining operations Requiring mining operatorsto
meet certain outcome-based performance standards relating to all aspects of operations,
induding exploration, mining, processing, and reclamation.

Response: The 83809 regulations require al agpects of operations, exploration, mining,
processing, and reclamation to prevent unnecessary or undue degradation through
compliance with the gereral, environmental, and operational performance gandards
These are outcome- based standards.

19.10 Comment: Since this 3809 review process began, Nevada hasrepeatedly stated that
performance standards should be outcome based. In the proposed regulations, BLM has
created performance standards that cannot be met. Worse yet, BLM has tied these
performance standards to the definition of unnecessary or undue degradation. The current
3809 definition of umecessary or undue degradation is quite comprehensve and relieson
compliance with “applicable environmenta protection statutes” Therefore, if any federal,
state, or local mining regulatory requirement is not met, BLM could condder that activity
as unnecessary or undue degradation. On the basis of the new definition, however, a date
such as Nevada, with fully delegated air and water programs, could find itself in an endless
loop of federal requirements. We could have afacility that complies with every air and
water standard but has not met a performance standard and is therefore out of compliance.
Thisis 9mply an unworkable situation.

Response: To clarify to operators, BLM, and the public which performance standards an
operator mug comply with when operating on the public lands, we determined tha more
standards would help in defining and preventing unnecessary or undue degradation. BLM
isthe land manager responsible for ensuring that operations on land unde itsjurisdicion
comply with federal, state, tribal, and where delegated by the state, appropriate local
environmental requirements BL M does not take enforcement actions for viol ation of
federal, state, tribal, or local environmentd requirements But if operators ae sited for
suchviolations, BLM may notify operators they are in noncompliance with ther Flan of
Operations and give them a compliance notice. We think the performance standards
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included in 83809.420 are outcomebased. We considered several approaches for
developing standards, including explor ation, mining, and reclamation specific design and
operating requirementsthat goecified how operations had to be designed and built. For
the proposed final regulations we regjected these requirements as too inflexible and
impracticable given the wide variation in conditions and circumstancesin mining

oper ations on the public lands. BLM selected an approach to standardsthat looks for the
outcome or accomplishment an operator must achieve. This method puts a minimum
emphasson how aoperator must conduct an activity aslong as the desired out comeis
met. This provides the operator the maximum flexibility to conduct operationsina cog-
effective and innovative fashion. To implement the new regulations BLM will review the
Notice or Plan of Operations to determineifit is reasonady likely to meet each outcome-
based peformance standard but would not require any oecific desgnto be used. Section
302(b) and 303(a) of FLPMA, 43 U.S.C. 1732(b) and 1733(a), and the Mining Law, 30
U.S.C. 822, give BLM the authority for requiring compliancewith waer quality
requirements. Requiring operatorsto meet federa, State, tribd, or if delegated by the
sate, local water quality standards, falls squarely within the actions the Secretary of the
Interior can direct to prevent unnecessary or undue degradation of the public lands.
Section 303(a) directs the Secretary to issue regulations for the “management, use and
protection of the public lands....” In addition, 30 U.S.C. §22 dlows the location of
mining claims subject to regulation. Taken toget her, these statut es clearly authorize the
reguaion of environmentd impactsof mining through measures such as compliance with
water quality standards. A numbe of performance standards are not air or water rd ated.
An operator could be complying with state air or water standards yet not be complying
with revegetation or solid waste standards and therefore be in noncompliance with the
Plan of Operdions.

19.11 Comment: BLM’sapprova of the Plan of Operations is a“federal licence or permit” and
requires a 401 Certification (or waiver of certification) fromthe state in order to be valid.
Under the federal Adminisrative Procedure Act (APA) the definition of “licence” is
extremely broad. The APA defines “licence” to include “permit”... or other formof
permisson.” 5 U.S.C. 551 (8). Thus, that a mining company may dso be required to get
other federal permits (e.g., Section 404 permits from the Army Corps of Engineers), does
not negate the fact that the BLM Plan of Operaions approval isa separate “licence or
permit” subject to section401. Aslong as a discharge is articipated by the Plan, a Section
401 Certification is required. At most hardrock mines, some point source dischargeis
likely. For example, dischar ges from sedimentation ponds, mine pits, ponds, dumps, and
other workings are considered point source discharges unde the Clean Water Act.

Before approval of any Planof Operations under Part 3809, BLM must receive a
certification from the project gpplicant that the project will comply with all water quality
requirements. Such arequiremen is mandatory under Section 401 of the Federal Clean
Water Act. Under current practice BLM rarely requires such a certification, instead
relying on a simple assurance from the operator that the project will conply with water
quality standards. Under Section 401, the formal certification fromthe state is required.
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The Plan cannot be approved until the state has issued or waived the certification.

Response: BLM agrees withthe comment, but does not need to amend subpart 3309 to
comply with Section 401 of the Clean Water Act. BLM will not approve Plans of
Operations under subpart 3809 until any needed certification has been obtained by the
operator or waived unde Section 401 of the Clean Water Act. Clean Water Act Section
401 Certification will be required for any Flan of Operationswhere discharges into
navigable waters are expected. BLM does not consider this a new requirement because
subpart 3715 dready makes uses and occupancies under the Mining Law subject to al
necessary advance authorizations under the Clean Water Act. See 43 CFR 3715.3-1(b)
and 37155(b) and (c). Ifthe gate, interdate agency, or EPA, as the casemay be, fails or
refuses to act on arequest, the certification requiremerts will be considered waived. In
such circumstances, BLM will follow EPA rulesat 40 CFR 121.6(b) and notify the
appropriae EPA regional adminigrator that there has been afailure of the stateto act on
the request for certification within areasonable period of time after receipt of such a
request.

19.12 Comment: Preconceved and specific reclamation components should not be included in
the regulatory definition and should be left up to a Plan of Operations that will cetainly go
beyond generic descriptions. Reclametion standards and objectives are clearly elled out
on a gte-spedfic basis in a BLM Plan of Operaions and/or stae required reclamaion
plans. Therefore, BLM should not propose a list of generic reclamation components in
the 3809 regulations.

Response: Elements of reclamation were included in the definition for illustrative
purposes. As the definition explains, not every element will be required for each
operaion Plansof Operations will specify on a ste-specific basis how the operaor is to
comply with subpart 3809. A reclamaion plan will have to be submitted asa portion of
the Plan of Operations that addresses gecifically how these standards will be achieved.

19.13 Comment: We are opposed to the proposed 3809 changes for the following reasons:
Thevague peformance standards would be impossible to interpret and meet.

Response:  The performance standards in 83809.420 were included to clarify to operators
which performance standar ds an operator must comply with when operating on the public
lands. Loca BLM offices will help operators understand the perfor mance standards and
the information required in a Plan of Operations to demonstrate that the proposed

oper ation would not result in unnecessary or undue degradation.

19.14 Comment: The goal of compensatory restoraionisto compensate for the interim loss of
natural resources and/or servicesthat occursfrom the date of the onset of the impact until
suchtime as the naural resourcesand services have recovered to their baseline condition
or to some other condition.
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The mainassumption of resource equivalency is tha the public can be compensated for
losses in naural resources and/or services through the provision of the sametype of
sarvices at adifferent location. The resour ce equivalency approach equates the present
values of the impaas (debit) to the natural resource and/or service with the present value
of the pred cted gains (aredit) innatural resources and/or services provided by restoration
actions.

In my view, mitigation should be required and should be equated using resource
equivalency to offset the predicted impact. But voluntary mitigation should aso be
allowed to enable industry to establish “credits’ to be used to offset future or preexisting
impacts. Further, remediation and reclamation of albandoned mines could be used as a
form of mitigation. It ssemsthat the Sze and type of mitigation projects are usudly
selected arbitrarily and without knowing if the mitigation offsets the expected negative
impacts reaulting from aproposed adivity. Ingead, mitigation should be scded to
essentiadly provide no net loss of environmenta resour ces and services to humans
provided by the environment.

Response: We concur with your assessment of mitigation. It isBLM’sirtent to use a
three-tiered approach to mitigation. FHrg we would encourage avoiding theimpact,
second minimizing the impact, and third mitigating the impact. Mitigation would be
applied on alimited bases if this processis followed. BLM’sintent isto maintain a equal
level of environmental resources preand post mining.

19.15 Comment: Environmental review under the existing rulesis compr ehensive and
thorough. The EIS documents required and used by BLM address all idertified
environmental inmpacts, including water and air quality, access and other land uses, visual
resources, water supply and hydrology, wildlife, vegetation, cultural resources, and
socioeconomic consequences. The exiging rules ensure comprehensive evaluation of
potential environmental impacts, evaluation of means to minimize those impacts,
mitigation of certain impacts, mitigation of certain impacts, environmental controls,
reclamation, and financial assurance for reclamation obligations.

Neither the draft EIS nor the preamble to the proposad rules provides exanples of how
BLM hasbeen unable to determine gpplicable and appropriate environmentd sandards for
goprova of proposed mining operations or the lack of any standards that have resulted in
BLM’s approving environmentally damaging mining oper ations under the existing
regulations. | ndeed, clear standards for environmental protection are supplied by state and
federd environmentd lawsgoverning ar quality, water qudity, waste management,
wildlife protection, cultura resources protection, etc. That the standards established by
other laws are only relied upon and not duplicated in the existing regulations is hardly a
justification for estalishing a new set of dandards
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19.16

19.17

19.18

Response: We determined that mor e standards would help in defining and preventing
unnecessary or undue degradation. This determination was based upon input from BLM
field offices.

Comment: The proposed rule mischaract erizes the performance standards as flexible and
outcome based.

Response: We considered several approaches for developing dandards. We considered
developing for exploration, mining, and reclamation, specific design and operating
requiremerts that spedfied how operations had to bedesigned, huilt, and operated.
Alternative 4 of the EIS proposes this approach. But for the Proposed Action we rejected
these requirements astoo inflexible and impracticable given the wide variaion in
conditions and circumstances experienced in mining operations on the public lands. We
selected a approach to standards that 1ooks for the outcome or accomplishment an
operator must achieve. This method placed a minimum emphasis on how a operator must
conduct an activity aslong as the desred outcome ismet. This method gves the operaor
the maximum flexibility to conduct operationsin acost-effective and innovaive fashion.
To implement the new regulations BLM will review the Notice or Fan of Operationsto
determine if it is reasonably likely to meet each outcome-based performance standard but
would not require any ecific design to be used.

Comment: The proposed rule cannot require mitigation for normal surface disturbances
caused by mining (proposed Section 3809.5,.40(g)(4)).

Response: Section 302(b) and 303(a) of FLPMA, 43 U.S.C. 1732(b) and 1733 (a), and
the Mining Law, 30 U.S.C. 8§22, give BLM the authority for requiring mitigation.
Mitigation measures fall squarely within the actions the Secretary of the Interior can direct
to prevent unnecessary or undue degradation of the public lands. Animpact that can be
mitigated but is not is clearly umecessary. Section 303 (a) directs the Secretary to issue
regulations for the “management, use and protection of the public lands....” 1n addition,
30 U.S.C. 822, allows the location of mining clams subject to reguldion. Taken together,
these statutes clearly authorize the regulation of environmental inpacts of mining through
measures such as mitigation.

Comment: BLM hasasked for comment on whether compensatory mitigation projects
should be voluntary or mandatory. Apart fromthe critical fact tha BLM lacks statutory
authority to demand compensatory mitigation (as explained in the NMA comments), a
mandatory approach to these projects will be counterproductive. A mandatory approach
will place BLM in the position of dictating the nature of the compensation and the
amount. These determinations will likely become the subjects of gppeas and litigation by
mine operators and mine opponents. BLM will transform a successful voluntary process
based on mutud cooperation into one based upon intimidation and confrontation.
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Response: Section 302(b) and 303(a) of FLPMA, 43 U.S.C. 1732 (b) and 1733 (9), and
the Mining Law, 30 U.S.C. 822, give BLM the authority for requiring mitigation.
Mitigation measures fal squarely within the actions the Secretary can direct to prevent
unnecessary or undue degradation of the public lands. An impact that can be mitigated
but isnot is clearly unnecessary. Section 303 (@) directs the Secretary to issue regulations
for the “management, use and prot ection of the public lands....” In addition, 30 U.S.C.
§22, allows the location of mining claims subject to regulation. Taken together, these
statutes clearly authorize the regulation of environmental inpacts of mining such as
mitigation.

BLM will approach mitigation from a mandatory basis where needed to prevent
unnecessary or undue degradation. For example, if due to the location of the ore body, a
riparian area must be disturbed, mitigation may be required outsdethe area of
digurbance If asuitable site for riparian mitigation cannot be found on site, the operator
may voluntarily chose, with BLM’ s concurrence, to mitigate the impacts to the riparian
areaoffdte. Regardless, the impact to the riparian area must be properly mitigated for the
operation to avoid unnecessary or undue degradation. Mitigation is based upon avoiding
or reducing the impacts of an activity. Since impacts from mning are not confined to just
the area of direct surface disturbance, it thenfollows tha mitigation of these impacts
would not necessarily beconfined to the area of surface disturbance.

19.19 Comment: 3809.420(a)(2) requires an operator to follow a “reasonable and customary
minera exploration, development, mining and reclamation sequence.” Neither the mining
laws nor L. PM A authorizes BLM to regulae such processes. Inaddition, this provison
assumes that some operators would deviate from alogical mining sequence without
reason. No rational operator would adopt aabnormd production sequence without some
significant production-related reason for doing 0, and BLM should not be ableto
interfere in such business decisions. Also, if BLM encounters such “extremecases,” they
would be more properly dealt with under the use and occupancy regulations.

Response: There have been pag ingances where operaors have created unmecessary
impacts by not following a reasonable and customary mineral development sequence. To
avoid unnecessary or undue degradation (UUD), we included activitiesthat are not
“reasonably incident to prospecting, mining, or processing operations.” Review of
sequencing will be applied on alarge scale and not to regulate small portions of an
operation. The definition of UUD recognizes that FLPMA amended the mining laws,
subject to valid existing rights, by limiting the right to develop locatable minerals to those
operations that prevent UUD.

19.20 Comment: 3809.420(a) (2). Theterm “reasonable’ should be removed and substituted
with logical. The definition of unnecessary does not include reasonable. Reasonableisa
relative term; logical is not. This is a problem when the public reviews and commentson
3809.411(d)
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19.21

19.22

19.23

Response: Wethirk it is clear to both operators and BLM what isintended in 83809.420
(& (2) requires an oper ator to follow areasonable and customary minerd exploration,
devel opment, mining, and reclamation sequence.

Comment: Proposed 3809.42(a)(4) requires the operator to take “mitigation” measures
specified by BLM “to protect public lands.” Mitigation would be determined on a case-
by-case basis’ (64 Fed. Reg. 6437, col.1) and, under the definition of “mitigation,” may
include “avoiding the impact altogether,” i.e., prohibiting operations, or compensating for
theimpad. This sentence should be revised to read “Y ou must take mitigation measures
necessary to prevent unnecessary or undue degradation.”

Response: Mitigation is required to prevent unnecessary or undue degradation.
Operators must avoid the impact altogether by not taking an action or certain parts of an
action; minimizing the impact by limting the degree or magnitude of the actionandits
implemertatior; rectifying or diminating the inpact by repairing, rehabilitating, or
restoring the affected environment; reducing or eliminating the impact over time by
preservation and maintenance operations during the life of the action; and compensating
for the inpact by replacing or providing subgituteresourcesor environmerts. Mitigaion
measures have to be presented inthe Plan of Operaions as part of the damonstration of
how the proposed operation would not cause unnecessary or undue degradation or

devel oped through the NEPA process and made conditions of approval to the Plan of
Operations.

Comment: Proposed 3809.420(b)(3) requires avoiding locating operations in wetlands
and riparian areas”“whee possible” Aswith the useof the term*“feasie,” thisterm
“possible” should be replaced with the term “economicdly and technologicaly
practicable”

Response: Avoiding impactsto wetland and riparian areas does not depend on economic
or technical practicality. If impacts to wetland and riparian areas are unavoidable, then
they must be mitigated regardless of cost. The cost of avoiding or mitigating impactsis a
considerationin the viability of an operation.

Comment: Proposed 3809.420(b)(3)(iii) requires “ mitigation” such as “restoration or
replacement” for the loss of “non-jurigdictional” is not defined. The phrase “such as
restoration or replacement” should be deleted and the phrase “to the extent economicaly
and technologically practicable” should be substituted.

Response: We have modified the proposed find rule 3809.420 (b) (3) (ii). Where
economically and technically feasible, you must return disturbed wetlands and riparian
areas to proper functioning condition. If impacts to wetland and riparian areas are
unavoidable, then they must be mitigated regardliess of cost. Avoiding impactsto wetland
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and riparian areas does not depend on economic or technical practicality. The cost of
avoiding or mitigating impactsis aconsideration in the viability of an operation. Non-
jurigdictional wetlandsand riparian areaswould bethosethat do not mee the definition of
juridictional wetland by the U.S. Army Corpsof Engineers(COE) but meet the definition
of riparian area or wetland used by BLM.

19.24 Comment: Applying the performance standar ds, aswritten, to Notice-leve operations is
burdensome and unwieldy. BLM should consider an aternative that would impose less
restrictive performance standards on Notice-level operations. Barrick believes that such
an alternative would achieve a comparable measure of environmental protection with less
adminidrative burden on the agency and economic burden on the industry.

Response: Noticeleve operations will now gpply only to exploration. All mining will
require a Plan of Operaions. Regardless of the Szeof operation or if it isexploration or
mining, it must comply with the performance standards in order to protect public land
resources. The performance standards are outcome based and give the operator the
greatest level of flexibility in how to meet the performance standards.

19.25 Comment: Section 3809.420(a)(4) Mitigation. Without further direction, this paragraph
gives BLM enployees essentially unbrid ed authority to require offsite compensation for
environmental impacts. Section 3809.420(b) (3) Wetlands and Riparian Aress. This
section appearsto eliminate almost all placer mining in Alaska Its emphasis on mitigation
and compensation for wetland riparian areas is inappropriate to the scale of impads that
mining is likely to create in Alaska. The existing Army Corpsof Engineers (COE)
regulation of wetland impacts is adequate to protect their function. The performance
standards in this section provide a duplicate and largely stricter standard that will be
difficult or impossible to fulfill. Minor loss of wetland from mining isgenerally not
required to be compensated for by the COE. The requirementsin this subsection would
appear to require compensation or rebuilding wetlands, which isgenerdly not practica in
Alaska. Findly, the exhaustive lig of riparian function in paragraph (ii) meansthat it will
not be possible to reclaim wetlands within a defined period of time. We believe that
standard reclamation practices will return riparian areasto their full fundioning condition.
But it may take many years before the full list of functions in this subsection can be
confirmed. We therefore believe more wetland protection beyond that provided by the
COE is unnecessary or duplicative and should be removed from these proposed
regulations

Response: BLM will approach mitigation on a mandatory basis, where mitigation can be
performed onsite, and on a voluntary basis, where mitigation will be necessary offsite. But
mitigation will still be required to avoid unnecessary or undue degradation. For example,
if because of the location of the ore body, a riparian area must be affected, mitigation can
be reguired onthe public land withinthe area of mining opeations. If a uiteble site for
riparian mitigation cannot be found on ste, the operator, with BLM’ s concurrence, may

Comments & Regponses 360 Performance Standards



voluntarily chose to mitigate the impactsto theriparian area off Ste Regardless impacts
must be properly mitigated for the operationto avoid umecessary or undue degradation.
BLM recognizes tha dredging and filling are regulated by the U.S. Army Corps of
Engineers (COE). The 83809 regulationsdo not duplicate the existing COE regulatory
process under 8404 of the Clean Water Act. The 83809 regulations, in fact, complement
the COE responghility over jurisdictiond wetlands. Not all riparian areas contan
vegetation dependent upon saturated soil that qualifies them asjurisdictional wetlands. As
aland management agency, BLM manages wetlands and riparian areas to maintain therr
proper functioning condition. This roleis different and not duplicative of the COE
respongbility over jurisdictional wetlands. 83809.420 (b) (3) Wetlands and riparian
areas would govern wetlandsand riparian areas that are not considered “jurisdictional
wetlands.” Post-reclamation riparian proper functioning condition would haveto be
achieved or ggnficant progress be made toward proper functioning condition for
reclamation to be determined complete.

19.26 Comment: Mitigation. The definition of mitigation includes offsite compensation and
replacement. 1n Alaska, state and federal agencies prefer to emphasize onsite mitigation,
whichisworkable in nearly all instances. Unlike much of the U.S., Alaska has an
abundance of mogt habitat types. Small losses of any individua habitat type rarely have
significant effects on fish and wildlife populations Those habitat losses when
unavoidable, should be redaimed as part of the project, thus avoiding off site compensation
for wetland-riparian impacts in Alaska. The Army Corps of Engineers rarely requires
offsite compensation for wetland impactsin Alaska. We see no reason why BL M should
be different. Off-site compensation or replacement may be justified in limited
circumstances if impads threaten a life-state of alocal important population of wildlife. In
the few cases where this occurs, the compensaion or replacement should be targeted at
sustaning that goecific population. A general authority to require offsite compensation or
replacement is misguided.

Response: BLM will approach mitigation on a mandatory basis, where mitigation can be
performed onsite, and on a voluntary basis, where mitigation will be necessary offsite. But
mitigation will still be required to avoid unnecessary or undue degradation. For example,
if because of the location of the ore body, a riparian area must be disturbed, mitigation can
be required onthe public land withinthe area of mining operations. If a suiteble site for
riparian mitigation cannot be found on ste, the operator, with BLM’ s concurrence, may
voluntaily chose to mitigate the impactsto theriparian area off Ste Regardless inmpacts
must be properly mitigated for the operation to avoid unnecessary or undue degradation.

19.27 Comment: Operating, monitoring, and reclametion plan requirements require further
clarification in addressing the proportionately puny impact of suction dredge activity.
Throughout the 3809.420 standards and Plan requirements |anguage nust be inserted to
acknowledge the difference in scde between a suction dredge operation and an open pit
cyanide leaching operation. Many of the boilerplate sandards (i.e. water qudlity,
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backfilling) do not apply to suction dredge operations but may be randomly misconstrued
and applied overzedously. It must be clear that BLM requirements for monitoring and
reclamation planning are proportionately scaled, and in the indance of a suction dredge
mining operation, relaed to development of access occupancy or other incidental surface
disturbance.

Response: Regardless of the Sze, the operation must comply with all performance
standards. Some standards may not apply to certain operations. Suction dredge

oper ations may affect benthic (bottom dwelling) and/or invertebrate communities; fish and
fisheggs and fry; other aquatic or riparian-dependent plant and animal species; chanrel
morphology, which includes the bed, bank, channel, and flow of rivers, water quaity and
quantity; and riparian habitat next to streams and rivers. In response to public comments,
we modified the proposed rule to remove the 4-inch or less intake diameter on suction
dredges. 8§3809.31 (b) now reads, “If your operations involve the use of a suction dredge,
the state requires an authorization for its use, and BLM and the State have an agreement
under §3809.201 addressing suction dredging, then you need not submit a notice or a plan
of opeations unless otherwise required by thissection. For all other use of asuction
dredge, you must submit to BLM dther (1) anotice if your operatiors consist of
exploration causing surface disturbance of 5 acres or lessof public lands on which
reclamation has not been completed, See §3809.21 or, (2) aplan of operations for dl
other operations greater than casual use.” See 83809.400 through §3809.434.

19.28 Comment: Compensation or mitigation for permanent damage (i.e. unavoidable impacts)
to public landsis not addressed, defined, conceptuadized, or examples cited, and should be
addressed in your fina EIS, particularly when increasing questions are being raised on why
tax payers arestuck withthe responsibility of hugewasterock dumps etc., éandoned on
public lands, if not on private patented lands, by departed if not defunct companies. This
isimportant under the adage, “If it doesn’t work, fix it!”

Response: Mitigation as defined in 40 CFR 1508.20 may include one or more of the
following: (1) avoiding the impact altogether by not taking a certain action or parts of an
action; (2) minimzing impacts by limiting the degree or magnitude of the action and its
implementation; (3) rectifying the impact by repairing, rehabilitating, or restoring the
affected environment; (4) reducing or eliminating the impact over time by preservation and
maintenance during the life of the action; and (5) compensating for the impact by replacing
or providing subgituteresourcesor envirormens. The preamble to the proposed rule of
2/9/99 gave an example of how mitigation would apply to riparian areas. Wetlands and
riparian areas often occur in the topographically low portions of the project area, which
are also preferred by mine operators as natural containment basins for waste rock
placement or construction of tailings impoundments or leaching facilities, and, of course,
placer operations amost exclusively operate in these areas. 3809.420 (a) (4) and (b) (3)
(iii) would establish a hierarchy of (1) avoiding locating in, (2) minimizing impacts to, and
(3) mitigating damage to wetland and riparian areas This provisonwould minmize to
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the extent feasible, disturbance in these areas and promote restoration of unavoidable
disturbances.

19.29 Comment: The referencetotheneedto “restore’ losses reveds the difficulty BLM will
have in mandating compliance with its proposed requirements. Specifically, restoration of
aresource is more often than not an urreasonabl e expectation. The Army Corps of
Engineers and EPA recognize that redlity as part of their mitigation guidelines. Even if the
mitigation requirementsare retained in some form, BLM should eliminate the reference to
“restoration” of resources.

Response: Restoration is used in the context of mitigation. Mitigation is defined in 40
CFR 1508.20, may include one or more of the following: (1) avoiding he impact
altogether by not taking a certain action or parts of an action; (2) minimizing impacts by
limiting the degree or magnitude of the action and its implementation; (3) rectifying the
impact by repairing, rehabilitating, or regoring the afected environmert; (4) redudng or
eliminating the impact over time by preservation and maintenance during the life of the
action; and (5) compensating for the impact by replacing or providing substitute resources
or environrmens. Werecogn zethat restoration is difficut to accomplish. Restoraion
must be viewed in the context of mitigation.

19.30 Comment: Why are performance standards needed beyond those already in place?

Response: We determined that more standar ds would help operatorsand BLM in
defining and preventing unnecessary or undue degradation.

19.31 Comment: BLM should condder adding language to proposed 3809.420 clarifying that
rehabilitation does not mean restoration to predisturbance levels and also is not required
where it isnot feasbleor practicableor where it isinconsg gent with the planned post-
mining land use.

Response: Reclamation means taking measures required by this subpart following
disturbance of puldic lands caused by operations to meet applicald e performance standards
and achieve conditions required by BLM a the conclusion of operations. Componrents of
reclamation include where applicable: (1) isolation, control, or removal of acid-forming,
toxic, or deleterious substances; (2) regrading and reshaping to conform with adjacent
landforms, facilitate revegetation, control drainage, and minimize erosion; (3)
rehabilitating fisheries or wildlife habitat; (4) placing growth medium and establishing self-
sustaining revegeation; (5) Removing or stabilizing buildings, strudures, or other support
fadlities; (6) plugging drill holesand clogng underground workings; and (7) providing for
postmining monitoring, maintenance or treatment. Restoraionisusedinthe context of
mitigation. Mitigation as defined in 40 CFR 1508.20, may include one or more of the
following: (1) avoiding he impact altogether by not taking a certain action or parts of an
action; (2) minimizing impacts by limiting the degree or magnitude of the action and its
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implementation; (3) rectifying the impact by repairing, rehabilitating, or restoring the
affected environment; (4) reducing or eliminating the impact over time by preservation and
maintenance during the life of the action; and (5) compensating for the impact by replacing
or providing subgituteresourcesor enviroorments. Whether reclamationisfeasible or
practicableis a economic determination for the operator to make in deciding to conduct
the operation.

19.32 Comment: National performance standards similar to those outlined in Alternative 4
should be adopted to protect water quality and quantity, fish, flora, and wildlife. In
addition, a risk assessment program should be established to help determine the suitability
of known mineralized gtes for mining and prioritize sites for mineral entry accordng to
impacts on the environment.

Response: We considered several approaches for developing dandards. We considered
developing standards for exploration, mining, and reclamation design and operating
requiremerts that specified how operations had to be designed, built, and operated. But
we rgected this gpproach astoo inflexible and impr acticable given the wide variationin
condtions and circunmstancesin mining onthe publiclands BLM selected a approach to
standards that looks for the outcome or accomplishment an oper ator must achieve for the
proposed final regulation This method placed a minimum emphasis on how a operator
must conduct an activity as long as thedesired outcome is met. This method also gives
the operator the greatest flexibility to conduct operationsin a cost-effective and innovative
fashion. To implement the new regulations BLM will review the Notice or Plan of
Operations to determine if it is reasonably likely to meet each outcome-based performance
standard but would not require any specific design to be used. We think determining
suitable areas for mining should be left to operators. Mining under the Mining Law is
allowed subject to compliance with the 83809 regul ations.

19.33 Comment: The final regs must containexplicit provisions for ground water protection
(including acid lakes and rivers) as well as reclamation standards requiring resoration of
mine sites to per-mining condition.

Response: We considered establishing a numeric standard for ground wat er affected by
operations. Currertly, there isno federd ground water sandard, and several statesdo not
havetheir own ground water standards. We decided not to propose a numeric standard
because of the difficulty of desgning a nationwide numeric standard relevart to the range
of conditions and public use levels near mine sites. We believe that the states are better
positioned to develop ground water standards that apply within their borders. Instead, the
regulatiorns adopt a pollution minimizaion requirement, in preference to treatment or
remediation, and rely on state standards for ground water protection where the standards
are presert. To implemert the new regulaions BLM will review the Notice or Plan of
Operations to determine if it will meet each outcome-based performance standard but
would not require any gecific design.
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19.34 Comment: Addcounty lawstothelig of lawsand requirements for ar qudity. Thereis
at least one county inNevada that has had the air quality permit program delegated down
to it fromthe State.

Response: We have modified the proposed rule to incorporate your comment as follows:
(b) Environmental performance standards. (1) Air Quality. Y our operations must
comply with applicable Federal, Tribal, State, and where delegated by the date, local
government lawvs and requirements.

19.35 Comment: Compliance must include county and local laws in addition to Federal, tribal
and state with respect to air and water and environmental quality protection.

Response: We have modified the proposed rule to incorporate your comment as follows:
§3809.420 (b) Environmental performance standards. (1) Air Quality. Your operations
must comply with applicable Federal, Tribal, State, and where delegated by the state, local
government lavs and requiremerts. (b) (2) (i) Surface water. (A) Releasesto surface
water must comply with applicable Federal, Tribal, State, interstate and where delegated
by the state, local government water quality laws and requiremerts. (c) (7) (iii) Water
quality in pits and othe water impoundments must conply with applicable Federd, Sate
and where delegated by the s ae, locd government standards. We diminated from the pit
water quality requirement, the Tribal standards compliance since pits under the
jurisdiction of BLM will not be located on Tribal lands.

19.36  Comment: 3809.420 (7) Cultural, paleontologic, and cave resources, (C) (iii) requires
that the operator pay mitigation and recovery in one way or another; thisis onerous and,
in Most cases, unnecessary.

Response: We bdieve tha since operators arerespongble for the dsturbance and are
generating revenue from the extraction or publicly owned locatable mineras, they receive
a benefit from the investigation and recovery (the ability to continue to operate) and, thus
generally should be reponghle for the costs of invedigation, recovery, and preservaion
asacos of doing business on public lands. If BLM incurs costs for investigation and
recovery and preservation of these resources, we will recover the costs from operatorson
a cae-by-case basis, after an evauation of the factors st forth in section 304(b) of
FLPMA.

19.37 Comment: The current 3809 regulations do a good job covering reclamation, and |
consider no changes are needed.

Response: In 1981 BLM committed to review the 83809 regulations ter 3 years; 18
years later BLM’s review of the regulations showed that several areas needed to be
updated for clarification, both to operators and to BLM. In addition, mining technology
and economics have change grealy since 1980, and thereclamation requirementsneed to
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reflect those changes

19.38 Comment: Elimnate the “inactive mine” loophole on reclamaion. Demand and get
operator-financed reclamation starting immediately after the cessation of active mineral
extraction. The public deserves no less.

Response: §83809.420 (8 (5) Concurrent reclamation states “You must initiate and
complete reclamation at the earliest economically and technically feasible time on those
portions of the disturbed areathat you will not disturb further.” Thereisno “loophole”
for inactive mines.

19.39 Comment: 3809.420 Section (5) concurrent reclamation, states that you must initiate and
complete reclamation at the earliest feasible time on those portions of the disturbed area
that you will not disturb further. 1t will be difficult to make a determination of the earliest
feagble time. This requiremert isideal but difficult to enforce in practice.

Response: We changed §83809.420 (g (5) Concurrent reclamation. To addressthe
feasibility of concurrert reclamation BLM added consideration for economic and technical
feasibility. It now reads“Y ou must initiate and complete reclamation at the earliest
economically and technically feasible time on those portions of the disturbed arethat you
will not disturb further.” We think that operat ors can determine areas that will not be
disturbed further and conduct reclamation on those areas.

19.40 Comment: EPA supportsinitiating performance standardsas being the basis for
determining if reclamation hasbeen accepteble. Weassume that this means tha for
hahitats that have beenrestored, the goplicant must d s demondrate habitat functiorality
as defined to some predetermined standard. In other words, restored lands must not only
have the appearance of being restored, but should be contributing to the ecosystem
dynamics and energy flow through thewatershed as well. EPA does believe, however,
that all sites regardless of locale, should be resored to the approximate original contours
(AOC), where practicable. The disruption caused by mining and spoil disposa affectsthe
entire watershed, not just the site of the mine and fill area. EPA recommends that the final
ElS include AOC asa reasonable standard that should be common to most red amation
activities, regardessof locale.

Response:  Although concerns over approximate original contour requiremerts are
outsde EPA’ sarea of jurisdiction, responsibility, and expertise, the concept of returning
terrain to approximate original contour is one component of reclametion. See proposed
final 83809.420 (¢) (6) (ii) Stability, grading and erosion contrd. “Y ou must recontour
all aeas to blend with-pre-mining, natural topography to the extent feasible. Y ou may
temporarily retain ahighwall or other mine workings in a stable condition to preserve
evidence of mineralization.” And 83809.420 (c) (7) Pit Reclamation “Based uponthe dte
specific review of section .401 and environmental analysis of the plan of operations, BLM

Comments & Regponses 366 Performance Standards



1941

19.42

19.43

may determine the ampunt of backfilling required, taking into consideration economic,
environmenta and safety concerns.” BLM will deter mine the standard for fish and wildlife
habitat rehabilitation and its functionality.

Comment: Waste dumps should not be permitted on nonmining clams nearby.

Response: 8§ 3809 does not address whether waste dumps can be located on particul ar
mining daims or unclaimed lands. The issue raised by the commente's, in pat, relatesto
whether locating waste dumps on mining claimsaffects the validity of those claims under
the Mining Law. Thisis anissue the Department of the Interior isexamining but isnot
directly a part of the current rulemaking.

Comment: If mining companies cannot meet these standards, then they should not be
permittedto mine. It isour puldic lands and mary of us haveto live with the legacy of
these mineswell into thefuture. | am one who wants to seea clean, sugainable future for
public lands.

Response: We determined that more standar dswould help both operatorsand BLM in
defining and preventing unnecessary or undue degradation. In implementing the
regulaions BLM would review the Notice or Proposed Plan of Operations to determine if
it will meet each outcome-based performance standard, but we would not require that any
specific design be used. If a operation cannot achieve a performance standard, then BLM
will not approve the Plan of Operations.

Comment: | am not opposed to mining. | am solely opposed to the irresponsible acts that
are currertly tolerated. | wigh to see stronger regulations, including the elimination of
vague wording, improved inspection, the provison of adequate bonding, granting land
managers the discretion to meet HLPMA standards and requiring the mining industry to
comply with “best available technology and practices.” With these changes, the mining
industry will continue to profit from its endeavors and help curb environmental
degradation.

Response: To clarifyto operators, BLM, and the public which performance standards
operators must comply with when operating on the public lands, we determined tha more
standards would help in defining and preventing unnecessary or undue degradation. BLM
isthe land manager resporsible for enauring that operations on land unde itsjurisdicion
comply with federal, state, tribal, and local environmental requirements. We received
many comments on best avail able technology and practices (BATP) and most appropriae
technology and practices (MATP). BATP hascertain regulaory requirementsin ar
quality requirements and doesn't lead to innovation and development of new technology.
The definition of MATP aso served to confuse and not add value to the regulations and
has been eliminated from the regulations. But operators must use egquipment, devices, and
practices that meet the performance standards. Throughout this regulatory effort BLM
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has attempted to maintain a outcome-based philosophy in developing performance
standards. We want to focus on the outcome or accomplishment the operator must
achieve. These outcomebased peformance standardsplace a mnimum emphasis on how
the operator must conduct operations as long as the desired outcomeismet. Giving the
operator maximum flexibility encourages innovation and fosters the development of low-
cost solutiors. Inimplementing the regulations, BLM would review the Noticeor
proposed Plan of Operations to determine if it will meet each outcome-based performance
standard. But we would not require that any specific desgn be used.

19.44 Comment: We need to prevent perpetual pollution, which isafancy phrase that just
bad cally says there are currently minesthat ecknowledge up front that they will pollute
forever, tha pollution will be running off of them forever. And there needsto be some
sort of management of that, whether it be concrete channdls, whether it be land
management involvement and open pit, whichis backfilling now with contaminaed
waters. Permitting mines that acknowledge from the start they are going to have perpetual
pollution is an inappropriate legacy to hand over to future generations.

Response: Theissue of denying a Plan of Operations that predicts long-term (>20 years)
water treatment as necessary wasproposed by BLM initially and rejected by EPA.
Without substantial support for this position, BLM dropped this provision from further
consideration. Wehave addressed the issue of long-term waer treatment in 83809.420

(©) (4) (vi) detoxification of leaching solutions, heaps, and management of tailings during
closure and final reclamation and requiring all materials and discharges to meet standards
upon completion of final reclamation. In addition, if needed, BLM may now require (see
83809.552 (c)) that financial guarantees establish atrust fund or other financial mechanism
for BLM to ensure the cortinuation of long-term treatment to achieve water quality
standards and other long-term postmining mai ntenance requirements.

19.45 Comment: | gquestion the need for supplemental and potentially confusing environmental
standards bang proposed by BLM. Thereguaions woud establish specific facility
construction and operating requirements and impose environmental performance standards
beyond those aready established under state and federa regulatory programs. The
regul ations would require that waste rock, tailings, and leach pads be located, designed,
built, operated, and reclaimed to “minimize” which potentially means to elimnate,
‘infiltration and contamination of surface and ground water.” Theregulationswould
establish BLM, under the guise of evauating facility design and construction, asthe
agency with the ultimate aut hority over regulation of surface or ground water at mining
operatiors.

Response: To clarify to operators, BLM, and the public which performance standards
operators must comply with when operating on the public lands, we determined tha more
standards would help in defining and preventing unnecessary or undue degradation. BLM
isthe land manager responsible for enauring that operations on land unde itsjurisdicion
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comply with federa, sate, tribal, and where delegated by the state, loca gover nment
environmertal requirements BLM does not take enforcement actiors for viol ation of
federal, state, tribal, or local environmentd requirements But if operators ae cited for
such violations, BLM will notify operators that they are in noncompliance with their Plans
of Operations and give them compliance notices. Several approaches were considered for
developing standards We considered devel oping for exploraion, mining, and reclamation
specific design and operating requirements that specified how operations had to be
designed, built, and operated. But we rgected these requirements as being too inflexible
and impracticable given thewide variation in conditions and cir cumstances experienced in
mining operations on the public lands. Instead we selected an approach that 1ooks for the
outcome or accomplishment an operator must achieve. This method put a minimum
emphasison how operators must conduct activities aslong as they meet desired outcomes.
This method givesoperaors the greated flexibility to conduct operationsina cog-
effective and innovativefashion. To implement the new regulations BLM would review
the Notice or Plan of Operations to determine if it is reasonally likely to meet each
outcome-based performance standard, but would not require any specific design to be
used. Throughout this regulatory effort we have attempted to maintain an outcome-based
philosophy in devel oping performance standards. We thirk that the performance standards
included in 83809.420 are outcome based. We have modified the defintion of “minmize”
to clarify itsintent. Minimize meansto reduce the adverse impact of an operation to the
lowest practica level. During review of operations, BLM may determine that it is
practical to avoid or elimnae particuar impads.

19.46 Comment: We gopreciate that thedraft rules would allow regu aors to require miners to
prevent impacts. But leaving up to regulators the decision over whento reduce an impact
to alevel that is economically desrable and when to avoid the impact altogether to make
on a case-by-case basisis certainty to no one, not to the public and not to mining
companies. WORC believes that certain impacts should always be required to be
prevented, and we will elaborate on these in our written comments.

Response: It is BLM’s land management responsibility to determine when it is practical
to avoid or eimnae particuar impads for operations on lands under its jurisdiction.

19.47 Comment: 3809.420(a)(3) Define sugainable asit pertains to mining. Canmining stay
in operation and be consdered sustainable? This sedtion shoud darify how an operator
caninclude cattle or livestock grazing in a reclamation plan. Operatorsare condgent with
the performance standards and BLM land policy if they improve the land and the grazing
of the land. Operatorsmust have the option of using livestodk or replanting to eccderate
the reclamation processto achieve certain violation of the unnecessary or undue standard.
Thisoption is not inthe proposed rues.

Response: 83809.420 (@) (3) addresses Land use plans. Postmining land use could
include livestock grazing, but livesock grazing isn’'t required. Specifics onthe use of
livestock to achieve certain reclamation requirements could be in the reclamation plan,
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which BLM would review to ensure that the reclamation standards would be achieved.

19.48 Comment: Reclamation. Definethe measurement to be usad to determine a disturbance.
Reference is made to applicable performance standards. What applicaldle performance
standards? | dentify them. Also the requirement for the operatorsto meet the conditions
required by the government. What conditions? Where are these conditions required by
the government. What conditions? Where are these conditions defined? Postmining
monitoring, maintenance, or treetment. What are the sandards for this function. What is
the peiod of time. What ismaintenance and wha istreatment? Define the standardsyou
will expect for both of these.

Response: A disturbance is anything caused by operations that BLM determinesis a
change from the preoperation condition of the pubic lands. Applicable performance
standards are those in 83809.420. Conditions required by BLM referred to in the
definition of reclamation are such physical or biologica status as proper functioning
condition of riparian areas fish and wildlife habitat, proper road design, or safety
conditions reguired in 83809.420. Postmining monitoring, maintenance, and treament are
components of reclamation. BLM will determine acceptable postmining monitoring,
maintenance, or treatment when reviewing an operator’ s reclamation plan (see §3809.401
(b) (3)). Thetime period will depend on the specifics of the proposed operaion.

19.49 Comment: Performance standards. Recommend updating regulations to describe best
available technology, establish reclamation standards and guidelines, possibly create a
subcommittee to the resource advisory councils (RACs), and establish public
input/ procedur es on an ecological region basis to establish reclamation standards and
guidelines and emphasi ze that many cost-effective technologies can be efectively scaled
down for small operations.

Response: We received marny commerts on “best available technology and practices’
(BATP) and “mogt appropriatetechnology and practices” (MATP). BATP has certain
regulatory requirementsin air quality and doesn't lead to innovation and devel opmert of
new technology. Therefore, BLM has eliminated the term MA TP but requires the use of
equipment, devices, and practices to meet the performance sandards. Throughout this
regulaory effort we have attempted to maintain a outcome-based philosophy in
developing performance standards. We want to focus on the out come or acco mplishment
the operator must achieve. These outcome-based performance standards place a mnimum
emphasis on how operators must conduct oper ations as long as the operations meet the
desired outcome. These standards give operators the greatest flexihility, encourage
innovation, and foster the development of low-cost solutions. | n implementing the
regulations, BLM would review the Notice or proposed Plan of Operations to determine if
it isreasonably likely to meet each outcome-based performance standard. But we would
not require any gecific desgnbe used. BLM thirks it hasestallished reclamaion
standards in 83809.420. The performance standards in thissection are synonymous with
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19.50

1951

or will achieve the Standards of Rangeland or Public Land Hedth developed in
conjunctionwith BLM'’ s resource advisory councils.

Comment: Reclamation. Definition needs to be expanded to clearly include
environmenta degradation such a addressing Clean Water Act violations, Comprehensive
Enviromrmertal Response, Compensation, and Liability Act (CERCLA) release and/or
Resource Consevation and Recovery Act (RCRA) “disposd into theenvironmert.” (For
example, if aline begins to leak and long-term remed ation isrequired, the bond covers
onsite landfills, bioremediation of petroleum spills, and other onsite remediation permitted
under other authorities.) BLM placed the reclamation definition “ sideboards’ on
ourselves when the regulations were first promulgated (e.g. referendng reshaping,
revegetation, etc.) If oneinterprets “ Reclamation means taking such reasonable measures
as will prevent unnecessary or undue degradation of the Federal lands” and * unnecessary
and undue degradation is * Failure to conmply with applicable environmentd protection
statutes and regulationsthereunder will constitute unnecessary or undue degradation,”
then reclamation and reclamation bondscould cover environmental degradation under
other laws. Some staff have interpreted that reclamation already covers remediation, acid
mine drainage, remediation of groundwater and other laws. Others apply 3809
reclamation bonds as only reclamation (reshaping, reveg., etc). All of thisneedsto be
clear in theseregu ations, and falure to comply with other laws should be subject to
bonding.

Response: The performance standards of §3809.420 clearly address Clean Water Act
(CWA) violations, CERCLA release, and/or RCRA *“disposal into the environmert.”
BLM mug require red amation and reclamétion bonds for environrmertal degradationon
public land that isrequired in other laws such asthe CWA, CERCLA, and RCRA. Acid
rock drainage and impacts to ground water must be bonded for and remediated if they
affect public lands.

Comment: Under Section 3809.420, BLM oould disapprove operationsthat fail to
satify the performance standards. | think that section gives BLM too many disaretionary
powers to determine that it has failed to saidy the peformance standards | think you
can accomplishthe same thing by the bonding rules under the financial guarantees because
at thepoint that you attach tha the umecessary or undue degradation is encountered, you
can establish a bond that’ s high enough that makes an operation uneconomic.

Response: If an operator cannot auccessfully demonstratethat aproposed Plan of
Operations will not cause unnecessary or undue degradation of the public lands, then
BLM mug deny the Plan of Operaions. To prevent unnecessary or undue degradation of
the public lands, operationsmust conmply with the performance standards in §3809.420.
There isno point in attempting to bond operations that camot prevent unnecessary or
undue degradation.
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19.52

19.53

19.54

Comment: | notethat BLM would mandate the use of “most appropriate technology and
practices (MATP) to prevent or control the discharge of pollutants to surface water,
despite the fact that the Clean Water Act program being administered by the state already
imposes particular technology-based peformance standardson certain dischargesfrom
mining operations. For exanple, discharges of total suspended solids must meet minimum
technol ogy-based effluent limitations established by federal law. BLM’s proposed
imposing of ye another technology-based requirement on such a discharge would create
needless duplication.

Response: BLM would, asit does currently, coordinate its review of operations with the
authority regulating water quality to ensurethat (1) the water quality standards could be
met by the proposed technology and (2) thereisno duplication. We have eiminated the
requirement to use MATP to meet the performance sandardsin response to public
commerts. Instead, we require the use of equipment, devices, and practices that will megt
the performance gandards in §3809.420.

Comment: 3809.420 (&) Define the relationship between MAT P requirements and the
performance standards.

Response: We have diminated theterm MATP in the final rule. Instead, we requirethe
use of equipment, devices, and practices that will meet the performance sandardsin
§3809.420.

Comment: Most appropriate technology and practices (MATP) interferes directly with a
company’ s ability to make aprofit. Only the company should judge what procedures or
technologies are “most appropriate” inthe conduct of itsbusiness. BLM’s job isto ensure
that the effects do not harm the environment. BL M hasavital rolein overseeing the
management of public land and ensuring that undue degradation does not occur. Under
proposad rule 3809.420, BLM statesthat the regu ations should “focus on the outcome or
accomplishmert that the operator must achieve. These outcome-based performance
standards put minimum emphasis on how the operat or conducts the activity so long asthe
desired outcome ismet.” The concept of MATP conflicts directly with BLM’s stated
purpose of defining outcome-based performance standards. MATPisabadidea. It's
overly vague and encourages arbitrary management of the public lands. It givesBLM too
much power over a compary’s ahility to make a profit and contradicts BLM’s own stated
objective of outcome-based performance  MATP should be removed from consideration
in these rules.

Response: In response to public comments we have eliminated the term MATP in the
final rule. Indead, we require the use of equipment, devices, and practices that will meet
the performance gandards in 83809.420. Throughout this regulatory effort BLM has
attempted to maintain an outcome-based philosophy in devel oping performance standards.
We want to focus on the outcome or accomplishment the operator must achieve. These
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outcome-based performance standards place a minimum emphasis on how operat ors must
conduct operations as long as the desired outcome is met. Outcome-based performance
standards give oper ators the most flexibility, encourage innovation, and foster the
developing of low-cost solutions. In implementing the regulations, BLM would review
the Notice or proposed Plan of Operations to determine if it will meet each outcome-based
performance standard. But we would not require any specific design.

19.55 Comment: “Customary practices’ leave too much to the imagination, and in many cases
might be congtrued as doing nothing. 1 would suggest wording such as “economicaly
feasible best available technology.”

Response: Reasonable and customary appearsat 83809.420 (a) (2) Sequence of
operations. Y ou mug avoid unnecessary impacts by following a reasonable and customary
mineral and red amation sequence to minimze impads and facilitate reclamation. In
response to public comments, we have eliminated the term MATP in the final rule.

Ingtead, we require the use of equipment, devices, and practicesthat will meet the
performance standar ds in 83809.420. The economics of the practices is the operator’s
decision. Throughout this regulatory effort we have attempted to maintain a outcome-
based philosophy in developing performance standards. We want to focus on the outcome
or accomplishment the operator must achieve. These outcome-based performance
standards place a mnimum enphasis on how the operator must conduct operations as

long asthedesred outcomeismet. These standards give operatorsthe mog flexibility,
encourage innovation, and foster the development of low-cost solutions. In implementing
the regulations BL M would review the Notice or proposed Plan of Operationsto
determine if it is reasonably likely to meet each outcome-based performance standard. But
we would not require any specific design.

19.56 Comment: EPA supports BLM’sintent to develop most appropriate technology and
practices (MAT P) for mines, especidly for mining units containing hazardous or toxic
materials such as, for example, cyanide ponds and hegp leach pads. But MATPs areonly
one component of the design work that needs to be completed to ensure performance
standards will be met. A complete mine plan needs to include all necessary technologies
and practices to meet performance standards. As BLM develops MATPs for mines, we
recommend that the development of these practices involve consultation with EPA and the
states These practices should be defined to include extraction practices, bereficiaion
practices, and waste managemert practices. Thereis clearly a need to develop minimum
federal design and operating standards for a variety of mining units since this is the best
way to assurethat unit designs are installed at the beginning mine life thus avoiding
retrofitting large units after the fact. The proposed regulations should also require that
these guidance documents be amended every 5 years since a most appropriate or “best
practice” may change over time. We note that SPA has already established best
demonstrated available technology (BDAT) under the Clean Water Act (CWA) and has
equivalent best practices under Resource Conservation and Recovery Act (RCRA) for
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certain waste management practices. We need to work together to ensure that BLM
guidance will not conflict with these existing requirements.

Response: In response to public comments, we have diminated the term MATP in the
fina rule. Instead, you must use equipment, devices, and practices that will meet the
performance standards in 83809.420. Throughout this regulatory effort we have
attempted to maintain aoutcome-based philosophy in developing performance gandards
We want to focus on the outcome or accomplishment the operator must achieve. These
outcome-based performance standards place a minimum emphasis on how the operator
must conduct operations as long as the desired outcome ismet. These standards give
operators the most flexihility, encourage innovation, and foster the developing of low-cost
solutions. In implementing the regulations BLM would review the Notice or proposed
Plan of Operdions to determineif it will meet each outcome-basad performance gandard.
But we would not require that any specific desgn be used. BLM would, asit does
currently, coordinateitsreview of operations with the authority regulating water quality to
ensure that (1) the water quality standards could be met by the proposed technology and
(2) thereis no duplication. BLM received marny comments on “best available technol ogy
and pradices’ (BATP) ard “most appropriate technology and pradices’ (MATP). BATP
has certain regulatory requirementsin air quality and doesn't lead to innovation and
devedopment of new technology.

19.57 Comment: NMA objectsto the assertion in the proposed rulesthat land use plans
constitute perfor mance standards that apply to mining operations and postmining land use
comply with BLM land use plans and activity plans The current 3809 surface
management regulations issued soon after the enactment of FL PMA, however, properly
contanno provisons suljecing mining and mineral exploraionto land useplans. Section
202 of FLPMA authorizes the BLM land use plaming process that the only way by which
the land use plans can affect |ocatable mireral activities is through the withdrawal
provisonsof FLPMA. Any attempt to introduce land use planning concepts in the 3809
rules now would interfere with a mining clamant’srights under the Mining Laws and it
would becontray to BLM contemporaneous and consistent past interpretation of
FLPMA. Our comments on land use plaming apply to al other references to land use
plaming inthe proposed 3809 regulationsand preamble.

Response: While NMA assertsthat 8302 of FLPMA, with certain exceptions (including
the unnecessary or undue degradation prohibition) did not amend the minng laws, we
disagree that BLM'’ s land use plaming cannot be integrated with the 83809 surface
management regulations without impairing rights established under the mining laws. The
management guidance or prescriptions induded inland use plans cannot be so stringent as
to deny rights obtained under the mining laws. The performance standard in proposed
fina 83809.420(a) reflects that land use plan requirements must be consistent with the
rights held under the Mining Law. Other processes besides land use planning, such as a
withdrawal adtion and/or mineral contests, can be used where mining has to be excluded
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19.58

19.59

19.60

to protect other resources.

Comment: We support the Maximum Protection definition of postmining land use.
Induding adefined postmining is benefidd becauseit gives secific direction to
reclamation efforts. The “irreparable harm” component of the definition would also help
design proper mitigation during mining to prevent degradation of landscape and habitat
components that may support the postmining land use. Our experience has shown that
some habitat components may not be replaceald e if lost during mining.

Response: Postmining land use will be the same as premining land use unless BLM’ s land
use plan specifies differently. Compliance with the standards of §3809.420 will prevent
degradation of landscape and habitat components. |f impacts to habitat cannot be

avoided, then the habitat must be rehabilitated or mitigated. The concept of irrepar able
harm has been included in the definition of unnecessary and undue degradation by adding a
fourth item. Unnecessary or undue degradation means conditions, activities or practices
that: (4) occur on mining claims or mill Steslocaed after October, 21, 1976 (or on
unclaimed lands) and result in substantid irreparable harm to sgnificant scientific, culturd,
or environmental resource vaues of the public lands, which cannot be effectively
mitigated.

Comment: The Ground water section is actudly very good. We suggest that you sate in
(b) (ii) (B) that earth materials that might form “acidic, toxic, or other deleterious
infiltration” should be isolated from the environment. Section (b) (ii) (C) isexcdlent if the
definition of “minimize* as provided above isadopted. But this section should specify the
impacts on surface sour ces be prevented offsite. The section should also list streams and
rivers as potentia surface sources that depend on groundwater and may not be affected by
the operations.

Response: In the final rule 83809.420 (b) (ii) (B) has been modified to read, “Y ou must
conduct operations to minimizethe discharge of pollutants into groundwater.” Thiswas
done to avoid the appearance that BLM was usur ping control of water quality regulations
and because this requirement is in 83809.420 (c) (3). 8§3809.420 (b) (ii) (C) does not
specify on site or off dte. §3809.420 standards apply to operationson public land but are
intended to minimize impacts both on and off the public lands. Theterm “surface’ in
3809.420 (b) (ii) (C) includes streams and rivers as potential surface sources that depend
on ground water and may not be affected by the operations.

Comment: The objective that provides “for the reclamation of disturbed areas’ should be
amended to clarify that “disturbed areas’ include areas that are impacted both directly by
surface disturbing activities and indirectly by dewatering, contamination, spills, etc. The
definition of reclamation should be amended to include a provision requiring the
restoration of the natural hydrology to the extent possible The definition of “ unnecessary
and undue degradation” should be amended to include disturbance to local and regional
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hydrologic resources and should define degradationto include drying or corntamination of
spring, Sreans, seeps, and welands, both ondte and off site dueto indirect impacts of
mining activities.

Response: A disturbance is anything caused by operations that BLM determinesis a
change from the preoperation condition of the puldic lands. The performance standards
protect to water resources Reclamation means taking measures required by this subpart
after disturbance of public lands caused by operationsto meet performance standards and
achieve conditions required by BLM & the end of operations. The impacts to waer or
water-dependent resources will either be avoided or if unavoidable then mitigated.
Avoidable water resource impacts that arenot avoided conditute unnecessay
degradation. Unavoidable and unmitigated impactsto water or water-dependent
resources constitute undue degradation.

19.61 Comment: A perpetud trust fund for water treatment isproposed, but the draft EIS
failed to propose required guidelines for the bureaucracy, as do the published regulations.
Because the trust fund isperpetual, an agency will be charged with monitoring thewater
quality. The agency will have costs (i.e. personnel, laboratory, office, etc.). Andthose
costswill come out of thetrust fund. If thetrust fund is depleted, will the former mine
operator be required to arnte up more fundsto cover agercy costs, regardl ess of
environmenta problems?

Response: The requirement in 83809.522 (c¢) isto establish atrust fund or other funding
mechanism available to BLM to ensure the continuation of long-term treatment to achieve
water quality standards and for other long-ter m, postmining maintenance requirements.
The funding must be adequat e to provide for construction, long-term operation,
mairntenance, or replacement of any treatmert facilities and infrastructure, for as long as
the treatment and facilities are needed after mine closure. BLM may determine the need
for atrust fund or other funding mechanism during Planreview or later. Such funding is
needed to prevent the public from becoming responsible for costs incurred to maintain
perpetual water treatment facilities. The specific operation of the trust or other funding
mechanism will be determined on a case-by-case basis. No agency will be regponshle for
monitoring water quality. That isthe responsbility of the operator. The operator will be
required to maintain the trust fund or other funding mechanism sufficient to cover dl
needed costs for reguirements in §3809.522 (c).

19.62 Comment: BLM has not considered the fact that a tailings pond is part of awater
treatment facility or that along-term effluert treatment facility canbe used only after
“source control” hasfailed. Likewise, requiring afailure before atailings pond can be
built. | recognizethat thisis not likely to be what BLM intends, but the actual words and
concepts in this table, the preamble, and the proposed regulations lend themselvesto such
arestrictiveresult when there istechnical litigation involving the exact regulatory

language.
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Response: We disagree that a long-term effluent treatment facility can be used only after
source control has failed or a failure before tailing ponds can be built. BLM will review
the proposed Plan of Operations, reclamation plan, and monitoring plansto ensure the
performance standards will be achieved. BLM would not approve any proposals such as
you sugges.

19.63 Comment: Examples of performance standardsthat could be violated due to no fault of
the operator are Standards (a) (6) requiring “ Reedablishing dtered sream channels with
snuosty, gradient, and geometry smilar to natural conditions.” This may not be possble
due to the geomorphol ogy of the area wherethe streamis reestablished. Standards(d) (4),
which requires pit waters to meet federd, date, or tribal water qudity sandards. By ther
very nature, pit waters occur in mineralized areas and are used by geol ogists as an
exploraiontool to locate mneral deposts BLM’srevised 3809 “standards’ do not
recognize the natural effects of mineralization on water, soils, vegetation, etc. standard (g)
relating to waste rock, tailings and leach pads. The standard states that “Y ou must locate,
design, construct, operate, and reclaim” these facilities “to prevent infiltration and
contamination.” Whilethis isthe goal for every operation, it does not recognize red-life
inddents and humanerror.

Response: Riparian functioning condition analysis considersthe geomorphic potertial of
the area being reclaimed or mitigated. In response to public comments, 83809.420 (c) (7)
(iir) has been changed to drop tribal standardsbecause pitson pulic land will not beon
tribal lands, and to clarify that the state must delegate local envirormental requrements.
83809.420 (c) (7) (iii) requires water quality in pits and othe water impoundmentsto
comply with federal, date, and where delegated by the state, local government standards.
Where no standards exist, you must take measures to protect wildlife, livestock, and
public water supplies and users. Pit and other water impoundments ar e created by the
operation and must be managed to avoid impacts to resources. 1n 83809.420 (c) (3), (4)
and (5) there is no requirement “to prevent irfiltration and contamination.” There are,
however, requirements to minimizeimpads. Pit or other water impoundments are created
by the operator and aretherefore the operator’s reponshility to ensure compliance with
water quality dandards. Premining monitoring will edablish background conditions that
establish natural level s of mineralization in soils, water, vegetation, €c.

19.64 Comment: The requirement to “minimize changes in water quality in preference to water
supply replacement,” is an improper infringement upon state water laws. If water has
been dlocated to amining operations pursuant to state law, BL M has no authority (and no
interest) in regtricting the operator’s ability to use that wat er as authorized. Moreover, the
requirement is simply at odds with the reality of large mining operations.

Response: Section 302(b) and 303(a) of FLPMA, 43 U.S.C. 1732(b) and 1733 (a), and
the Mining Law, 30 U.S.C. 822, give BLM the authority to require operators to minmize

Comments & Regponses 377 Performance Standards



water pollution (source control) in preference to wat er trest ment through the review and
approval of mning Plansof Operations. Thisreview fallssquarely withinthe actions that
the Secretary of the Interior can direct to prevent unnecessary or undue degradation of the
public lands. Section 303 (&) directs the Secretary to issue regulations for the
“management, use and protection of the public lands....” In addition, 30 U.S.C. 8§22,
allows the location of mining claimssubject to regulation. Taken together, these statutes
clearly authorize the regulation of environmental impacts of mining such as water
resources. To clarify to operators, BLM, and the public which performance standards an
operator mug comply with when operating on the pulic lands, we determined tha more
sandar dswould help in defining and preventing unnecessary or undue degradation. While
the alocation and permitting of water use is the state' s responsihility, it is clearly BLM’s
responsibility to minimize impactsto water resour ces on the lands under its jurisdiction.

19.65 Comment: Section 3809.420(c) (2) (i) prohibits operators from alowing drilling fluids
and cuttingsto flow off the drill site. Operators generally control drilling fluids and
cuttings, but occasionally drilling fluids over flows off the drill site. This performance
standard could be interpreted too narrowly and should be changed to prohibit the operaor
from alowing any discharge of drilling fluids and cuttings from entering surface or ground
waters.

Response: Theintent of 83809.420 (c) (2) (i) isto prevent discharge of drilling fluids and
cuttings from entering surface or ground water. |If an overflow occurs, mitigation may be
required.

19.66 Comment: Proposed [section] 3809.420 (b) (3) would require an operator to avoid
locaing operdionsin riparian areas Riparian areasare deined on page 6428 asa form of
“wetland trangtion between per manently saturated wetlands and upland areasthat exhibit
vegetation or characteristics reflective of permanert surface or subsurface water
influence.” This definition should be expanded to include ephemeral 4reamsand desert
washes that provide important cover and forage resources and r epresent impor tant
movement corridors for avariety of wildlife.

Response: While we agree that ephemeral streamsand desert washesare important for
wildlife, BLM’ s definition of riparian areas has been in use since 1987 and will not be
modified by thisrule. TheBLM definition specifically excludes “...such sites as ephemeral
streams or washes that do not exhihit the presence of vegetation dependent upon free
water inthe soil.” Protection for these areasis provided for in 83809.420 (b) (6) Fish and
wildlife.

19.67 Comment: Many riparian aress, indeed probably the vast majority of thosetha occur in
thearid West, are not in proper functioning condition (PFC) at present or were not a the
inception of ongoing mining operations(BLM 1991). This proposal thus requires an
operation not only to mitigate for its own impacts but also to repair accumulated adverse
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impactsthat occurred under BLM management before the operation began. The definition
of PFC depends upon fadors tha may be unachievable insome farly common
circumstances. Several factors may contribute to this, such as upstream wat er diversions
or dams, excess sediment load from outside the areas under an operator’s control, and
preexiging vegetation circunstances (e.g. tamarisk dominance). Field examples of
circunmstances such asthese exig inareas where mning operationsoccur. Also, to
achieve PFC in riparian areasthat were dsurbed by an operation, it would be necessary to
remedy degraded conditions upstream, including in areas not affected by the operation.
BLM proceduresfor ecologica siteinventory aready provide ameans for noting the
presence of riparian areas and determining and describing their character. These
procedures are properly to be gpplied to asite of proposed or expanded mining

operations, and when so implemented ensure that riparian resources are adequately
represented in baseline information. Inlight of the universally acknowledged water quality
and biol ogical values in riparian areas unde the existing 3809 rules, NEPA review of
project design, impacts, and mitigation provides sufficient, indeed superior, means for the
protecting and restoring affected riparian areas, whether jurisdictional or not. To comply
with the requirements of 3809.420 (b)(3), in addition to formal wetland delineation as
needed for Section 404 permitting, nonwetland riparian areas would need to be mapped.
Thistask could conveniently achieved by means of an another boundary shown on the
wetland delineation map. But no procedurally clear methodology exists for delineating
nonwetland riparian areas, and mary technical difficulties would arise. A legitimete case
could be made for imposing more BLM regulation on activities such as logging,
silviculture, and ranching, which benefit from certain activity-spedfic Section 404
exemptions. Although the return of riparian areas not now in PFC to that condition (BLM
1991) isalaudable goal, imposing the requirement to achieve it on mining operations
aone, and not on other land uses that are certainly much more responsible for present
degraded conditions (specificaly, grazing permittees), seems clearly to exceed the bass
for the proposed rulemaking as explained in the introduction to the proposed rule (pages
6423 to 6425).

Response: BLM will consider the premining functioning condition of riparian areas
affected by mining when determining needed mitigation. BLM Technical Reference TR
17379 (BLM 1993b) discusses the process for assessing proper functioning condition
(PFC). Riparian area capability and potential are considered when making a PFC
determination, and these considerations include factor s such as upstream water diversions
and preexiging vegetation. All public land usesmug allow riparian areasto remaininor
improveto proper functioning condition. Thisis arequirement of the Standar dsfor Public
Land or Rangeland Health, which were developed in conjunction with BLM’s resource
advisory courcils.

19.68 Comment: Require that all wetlands and jurisdictional waters of the United States (p.48)
be surveyed in order to dlow anenvironmentd impact gatement.
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19.69

19.70

19.71

Response: As part of the Plan of Operations, all wetlands and waters within the project
area would be mapped and evaluated in the environmental document.

Comment: Section 3809.420 (b) (3) (iv). It doesnot make sense to reference cartan
federal agencies or requirements met by operators and hundreds of state and local
requirements are added. The agencies and rules mentioned are no more or less important
than those not mentioned.

Response: We choseto mertionin 83809.420 (b) (3) (iv) the U.S. Army Corps of
Engineers requirements to make a distinction between mitigation for jurisdictional and
nonjurisdi ctional wetlands.

Comment: After mining operations wetland and riparian areasshould berestored to
functional condition after operations or offsite replacement of 1.5 acres of in-kind hahitat
for every acredigurbed. WeagreewithBLM that the 10-year time frame for restoraion
of riparian-wetland habitat s to functional condition may not be redigtic and that many
years or decades may be required for newly created riparian-wetland habitat to reach
functioning condition of the habitat that was originaly impacted. The Arizona Game and
Fish Dept. recommends considering specific time frames and success criteriafor restoring
aguatic and riparian-wetland habitats to proper functioning condition. The preferred
alternative should include BLM’ sauthority to deny mining pa'mits if these mitigation
godsarenot expected to be met. We would appreciate the opportunity to beinvolved in
assessing potential impacts to aguatic resources and developing mitigation. The preferred
dternative should include the provision that BLM can deny mining proposasif the

oper ator predicts that the operation would not meet the time or replacement requirement
for restoring proper functioning condition. We recommend that BLM coordinate with the
state wildlife agencies to determine mitigation for addressing adver se impactsto fish and
wildlife in wetland and riparian habitats.

Response: Whilethe 1.5:1 restoration ratio for riparian areas isagood rule-of-thumb in
some cases, BLM will determineriparian mitigation on a site-by-gte, case-specific basis.
Specific time frames for restoring riparian-wetland habitat s to proper functioning
condition will bein thereclamation plan. §3809.411 (c) (3) provides that BLM would
disgpprove or withhold approval of a Plan of Operationsif it would result in umecessary
or undue degradaion of public lands. Thisdisapproval would be triggered if the operator
would not meet a suitable time frame for restoring aquatic and riparian-habitat to proper
fundioning condition.

Comment: Theterms “possible’” and “feasible’ need to be defined for use in the riparian
performance standard [3809.420 (b) (3) ]. For example, the preambe to the proposed
rule states that, while ore recovery activities might haveto be located in a wetland due to
their Ste specific nature, operaorswould be expected to avoid locating other activitiesin
wetlands. The rule should specify what activities should be avoided in wetlands and
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riparianareas. The list of proper functioning condition characteristics at 3809.420 (b) (3)
(i) is not true of dl natural riparian areas. Therefore, it may not be equitableto task dl
operators to return riparian areasusing these gandards. Furthermore, techniquesfor such
restoration are not well devdoped. We would like to explore a more appropriae
approach with BLM during the preparation of thefinal EIS. EPA has serious concerns
about the long-term loss of these resources and recommends that BLM require a mnimum
compensation ratio of at leag 1:1 for losses of waters of the U.S. and/ or aquatic habitat,
aswel aswetland and riparian losses, even those that are permitted by the U.S. Army
Corps of Engineers pursuant to Clean Water Act Section 404. In addition, while we
support a more protective alternative than the proposed ater native for wetland and
riparian resources, we do not believe that Alternative 4 is protective enough. We believe
that restoration should be conducted falowing dosure. We recommend that immediate
compensation be required for al losses of wetland and riparian areas that cannot be
avoided, evenfor aeasthat are intended to be resored following closure Any loss of
decades of function should be mitigated and at a much higher ratio than the 1.5:1 provided
in Alternative 4. |f notempora compensation isincluded in agiven project, wewould
recommend tha the off-site compensation ratio be on the order to 10:1 or higher,

depend ng on the amount of functional time lost.

Response: Theterms “possble” and “feasble” used in the riparian performance standard
pertain to mitigation. §3809.420 (b) (3) esablishes ahierarchy of (1) avoiding locating in
(where possible), (2) minimizing impacts to, and (3) mitigating damage to wetlands and
riparian areas If it were not feasible to return disturbed wetlandsand riparian aeasto
proper functioning condition, mitigation would be required. In response to comments, we
have defined the use of the word feasible in 83809.420 (b) (3) to include economic and
technical feasibility. This provison would minimize to the extent economically and
technicaly feasble, disurbance in these areas and promote restoration of unavoidable
disturbance. Access or roads, processng, and wade rock dumps or waste handling are
examples of the type of activity that BLM would expect to avoid being located inwetlands
and riparian areas. The list of physical factors are BLM'’ s definition of when ariparian
areaisin proper functioning condition. BLM’s experience has been that when these
benefits are present, applicalde to a particular area, the riparian area is in proper
functioning condition (PFC). EPA at theregiona level has continuously supported and
used BLM' sdefinition of PFC. Timeframes for regoring riparian-wetland hahitas to
proper functioning condition will bein the reclamation plan. EPA jurisdiction is generaly
restricted to National Environmental Policy Act (NEPA) compliance and air and water
quality. Deddors on riparian nitigation are best left to thelocal BLM field office to
establish on a case-by-case basis.

19.72 Comment: Revise.420 (b) (3) to make it clear that when BLM requires project fecilities
to be located in a more costly location, that the owner/operator will be given financial
credits not lessthan the cost of relocation and the net public benefit gained from the
relocation. Relocation should not be required unlessBLM can document a net public
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19.73

19.74

19.75

benefit and the amount of the benefit. Relocating a project component may protect one
resource, such as anon-jurisdictional wetlands, but have sgnificant impactsto scenic
resources because the component is now more visible because differert wildlife uses are
displaced to the new locations.

Response: It would be ingppropriate to give financia credit to an owner/operator making
a profit from public land resourcesfor avoiding impacts by locating fecilities ina more
costly location. Facility location cogs arethe cost of conduding mining operations on
public land. Theoperator can always chose not to conduct the mining operation if it istoo
costly.

Comment: Will BLM consider a project’s unnecessary, undue degradation plan if the
project proves that the riparian areas are improved after the project? Thiswould meet the
requiremert of ano net loss.

Response: If an operator’s Plan of Operations can show that ariparian areawill improve
after reclameation, then the project would not contribute to unnecessary or undue
degradation, and locationin ariparian aea woud not be areason to deny the approval of
the Plan.

Comment: Review theterm* properly funcionng condition” asused in .420(b)(3)(ii) to
assure that BLM and the Forest Service are using the same definition and include that
definition here.

Response: The United State Forest Service (USFS) is not part of this rulemaking. But
the USFS definition and process for determining proper functioning condition of riparian
areas is the same asBL M’ sand is inthe proposed find regulations.

Comment: (3) Wetland and Riparian Areas. (1) Y ou mugt avoid locating operation in
wetlands and riparian areas where possible, minmize impacts on wetlands and riparian
areas that your operations cannot avoid, and mitigate damage to wetlands and riparian
areas tha your operations impact. Proposed Revision: (3) Wetland and Riparien Aress.
All mining operations shall be conducted in such a manner as to ensure the proper
functioning condition of riparian and wetland areas on public lands. BLM’ sproposd on
the treatment of wetland and riparian habitats is wholly inconsistent with the land use
plans adopted in every date in the western U.S. through the revisonsthat were madein
the past 18 nonths BLM gives no judificaionfor treating the mining industry to a
different sandard for public land hedth than gpplies to adl other public land uses. This
section mugt berevised to ensure consstency with existing land use plan sandards in dl
western states.

Response: Some commerters on the proposed rule expressed concern or confusion about
how the performance standardswould mesh with BLM’ s gandards and guddinesfor
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grazing administration (43CFR part 4100, subpart 4180). The rangeland health standards
are expressions of physical and biol ogical conditions or degreeof function required of
hedlthy sustainable lands. Operations under this subpart would have to comply with the
performance standards of §3809.420. These performance standards will ensure that
rangeland health standards can be met. To theextent tha the standards and guiddines are
incorporated into BLM land use plans, they will be reflected in the Plans of Operations
that BLM approves under this subpart. Initsrole asmanager of the public lands over the
long term, BLM will assess lands affected by operations for progress tow ards achieving
rangeland health after reclamation is completed.

19.76 Comment: 3809.420 (b) (4) (ii) requires, wherefeashble, the direct transport of topsoil
fromits original location to the point of reclamation without intermediate stockpiling. |
can’t imagine many opportunities to direct transport topsoil without stockpiling.
Obvioudly, it isin the miner’s best interest to do so to minimize the handling of materials,
but the precticality of the requirement leaves alot to be desred.

Response: In response to public comments, 83809.420 (b) (4) (ii) has been modified to
describe feaghility. This standard now states, “To preserve soil viability and promote
concurrent reclamation, you must directly transport topsoil from itsorigina location to the
point of reclamation without intermediate stockpiling, where economicaly and technicaly
feasible.” If the operator can demonsgtrateto BL M that this requirement isn't economicaly
or technically feasible then it will not be required.

19.77 Comment: 3809.420 (c) (4) provides performance standards for leaching operations and
impoundments. Section 3809.420 (c) (4) (v) requires the operator to exclude “access by
the public, wildlife or livestock to solution containment and transfer structuresthat contain
lethal levels of cyanide or other solutions” Thislanguage should be modified to stae
“detoxify or take other measures to protect the environment.”

Response: These facilities are not usually detoxified until closure and final reclamation.
If the operator chooses to detoxify the facilities, there would be no need to exclude access
to solution containment and transfer structures.

19.78 Comment: The regulations should have flexibility to use alternative growth media if it is
shown to be better than existing surface soils in the area.

Response: §83809.420 (b) (4) (i) providesfor “other suitable growth material” and allows
for the use of alternative growth mediaif it is shown to be better than exiging surface
soils.

19.79 Comment: The standardsfor reclamation in the new 3809 rule must require that amining
operationrestore the soil profile and native vegetation.
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Response: Regtoration of asoil profile can take hundreds or thousands of years. The
§3809.420 performance standards require the use of native speciesin revegetation to the
extent techically feasible

19.80 Comment: Section 3809.420 (b) (5) (i) (B) (iv) requires the operator to achieve
revegetation success over the time frame gpproved by BLM. Thismay not be a problem if
the time frame is acceptable to the operator and reasonable, but this should be noted in the
performance gandard.

Response: BLM and the operator must agree upon the time frame for successul
revegetation before BLM approves the reclamation plan portion of a Plan of Operatiors.

19.81 Comment: Native plants should be used in reclamation, and land should be recontoured
to premining topography to the greatest extent possible

Response: §83809.420 (b) (5) (B) (ii) of the paformance standardsrequire the use of
native species to the extent technically feasible in revegeation. Recontouring is required
by 8§3809.420 (c) (6) (ii) “Y ou must recontour all areas to blend with pre-mining, natural
topography to the extent technically and economically feasible...”

19.82 Comment: Section5(i)(B) should be deleted. To ensure that the public lands are
restored to a productive vegetation cover for all public land uses, a diver se cover of native
vegetation is needed. All too often, mining companies will plart introduced species, such
as crested wheatgrass, or worse—-Kentucky fescue-and argue that this cover achieves a
postmining land use of grazing lands. Unfortunately, both these grasses are nonnative,
have little wildlife value, and will quickly become rank to the point that they are not used
by livestock or wildlife. Only native vegetation cover will achieve the postmining land
USES.

Response: We think 83809.420 (b) (5) (i) (A) comparadeinboth diversity and dengty to
preexisting natura vegetation of the surrounding area, or (B) compatible with the
approved BLM land use planor activity plan, gives needed flexibility to provide for
vegetation that is desired but different from premining conditions. But in most instances
revegdation will mimic premining vegetation. The proposed find regulations also require
the use of native species to the extent technically feasble.

19.83 Comment: Section 5(v) should bedeleted. A mining company cannot claim to meet its
obligaions to prevent unnecessary or undue degradation of the public landsif it cannot
show that it will revegetate the lands affected by mining and achieve a postmining land
use. Othewise the public is left with a moonscape of erosion control ditches that support
no uses or values and could produce long-term liakilities for the public should eroson
control sructures fail.

Comments & Regponses 384 Performance Standards



Response: Only where operators have demonstraed to BLM tha revegetation is not
achievable can they use other techniques to minimze erosion and stahilize the projed area.
These technigques are al so ubject to BLM approval.

19.84 Comment: 3809.420 (b) (5) contains the performance gandardsfor revegetation. In
3809.420 (b) (5) (v) theword “minimize” should be used rather than “prevent” so the
sentence would read, “...you must use other techniguesto minimize erosion...” 1t may not
aways be necessary technicaly or economically feasible to prevent erosion, and
prevention of erosion clearly exceeds the unnecessary or undue degradation standards
under LPMA.

Response: In response to conmerts, we have change §3809.420 (b) (5) (v), whichnow
reads” Whereyou demorstrate revegetation is not achievable under thisparagraph, you
must use other techniquesto minimize erosion and stebilize the project area, subject to
BLM approval.”

19.85 Comment: We recommend an acknowledgment that if revegetation standards are not
obtainable, the operator may use coarse and durable rock armoring to prevent erosion and
stabilize a site.

Response: In response to comments like yours, we have made your recommended
change Proposed final regulation 83809.420 (b) (5) (V) now reads“Whereyou
demonstrate revegetation is not achievable under this paragraph, you must use other
technigues to minimize erosion and stabilize the project area, subject to BLM approval.”
Subject to loca BLM field office approva, coarse and durable rock armoring may be
suitable to prevent erosion and stabilize a site if revegetation is not achievalle.

19.86 Comment: Section 3809.420 Revegetation. Alaska Department of Natural Resources
Division of Mining and Water Management has considerable experience in reviewing
revegetation plansfor their effect on diversty and dengity of vegetation. Ingenerd,
duplicating the diversity and density in the surrounding areais not necessarily dedrable.
The vegetation should be suitable for the postmining land use that in Alaskaisusually
wildlife habitat. The revegetation should not detract from the diversity and density in the
surrounding region, but focusing on recreating preexisting natural vegetation patternsin
many areas of Alaskais not desirable evenfor fish and wildlife.

Response: 83809.420 (b) (5) (i) provides for revegetation either to be (A) compatiblein
both diversity and density to preexisting natural vegetation of the surrounding area, or (B)
compatible with the gpproved BLM land use plan or activity plan. These provisions could
allow for revegetation to be suitablefor wildlife hahitat.

19.87 Comment: The requirement to “prevent and control” noxiousweed infedations on
reclaimed areas may be impossible if adjacent private, federal, or state lands have been
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previously infested.

Response: We have made your recommended change to 83809.420 (5) (ii). It now reads
“Take all reasonable steps to minimize the introduction of noxious weeds and to limit any
existing infestations.”

19.88 Comment: Proposed [section] 3809.420 (b) (5) would incorporate and expand upon the
revegetation requirement in the existing regulations. This sction should also include
success criteria to hdp ensure completion of specific redamation gods.

Response: Each spedfic reclamation plan should estallish success criteria for revegetation
beyond est ablishing a stable, long-lasting, self-sustaining vegetation cover that considering
successiona stages will result in acover that (A) is compatible in both diversity and
density to preexiging naural vegetation of the surrounding area or (B) is compatible with
the gpproved BLM land use plan or activity plan and (iv) will achieve success over the
time frame approved by BLM.

19.89 Comment: The requirement that operators control existing infestations of noxious weeds
isredly goingtoo far. Thisis not part of an operator’sresponsibility, and control could
be attained with a gallon of herbicide (no surface disturbance?) or scarifying with a D-9.
Nether of these isadesrable solution. Managing to prevent introduction, however, is
reasonabl e and responsible.

Response: We thirk that taking reasonable steps to minimizethe introduction of noxious
weeds and limit exigting infedtationsis a reasonable requirement for operatorson public
lands.

19.90 Comment: BLM should retainits current revegetation requirements and achieveitsgods
through individual project review and ecosystem-gppropriae requiremerts.

Response: After reviewing the existing 83809 regulations we determined that more
standardswould hdp both BLM and operators in defining and preventing unmecessary or
undue degradation. More specific revegetation standards help clarify BLM’s expectations
of operators and facilitate the reclaiming of public lands.

19.91 Comment: Section 3809.420 (b) (5). In determining the feasibility of using native
Species in revegetation, we must recognize that native species often are not the most
effective for erosion control. We must consider the short- and long-term objectives of
revegetation. Native species may be suitable for longer-term objectives (diversity, native
spedesvalues, €c.) after theimmed ate objectivesof erosion control and gabilization
have been achieved.

Response: We recognize this point in 83809.420 (b) (5) (B) (iii) and has added the
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19.92

19.93

19.94

19.95

modifier “technically” to the word feasible so it now reads, “Use native speciesto the
extent technicdly feasble” Proposed find 83809.420 (b) (5) (B) (v) also recognizesthis
point: “Whereyou demonstrate revegetation is not achievable under thisparagraph, you
must use othe techniquesto minimize erosion and stabilize the project area, subject to
BLM approval.”

Comment: The Fish and Wildlife section, (6) (ii), should require that the mining
proponent take*“any’ necessary measure to protect threatened or endangered (T& E)
species. “Take” of a T&E species isnot acceptable.

Response: In resporse to your comment, we have modified §3809.420 (b) (6) (ii). It
now reads, “Y ou must take any necessary measures to protect threatened or endangered
gpecies and their habitat as required by the Endangered Species Act.” Taking of a
threatened or endangered pecies on public lands is anissue decided in consultation with
the U.S. Fish and Wildlife Service.

Comment: Appendix B: Proposed 3809 regulations, page A-47. Under item (6) fish and
wildlife, compliance with the Migratory Bird Treaty Act should be mentioned. Fish and
wildlife habitat should be included under subpart (I)of this section.

Response: Although the Migratory Bird Treaty Act isimportant and operators must
comply with this law, we chose not to include all lawsand requirements in the proposed
final regulations for reasons of brevity. §3809.415 requires operatorsto prevent
unnecessary or undue degradation of the public land by complying with...other federa and
sate lawsfor environmenta protection. Thisrequirement includes compliance with the
Migratory Bird Treay Act.

Comment: The proposed requirement to “Take any necessary action to minimize adverse
effects” on BLM-defined special statusspecies also cannot preclude mining operations.
Giventhe interplay with the proposed definition of “minimize,” BLM should clarify that
the scope of this requirement in 3809.420(B)(6)(iii) camnot preclude mining.

Response: Specid status speciesinclude threstened or endanger ed species. It is
conceivalde but not likely tha an unmitigatable impact to a threatened or endangered
species could preclude amining operation. Inmog situations operators can mtigate
impacts.

Comment: 3809.420 (b) (6) contains the performance standards for fish and wildlife that
exceed BLM’sauthority. If operations generally have to prevent unnecessary or undue
degradation of wildlife habitat, they need not rehabilitate such habitats aswell. 1f BLM
perdgs with thisrequirement, thisprovison must be modified by adding the phrase*to
the extert feasible’ to incorporate some flexibility.
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Response: Section 302(b) and 303(a) of FLPMA, 43 U.S.C. 1732(b) and 1733 (9), and
the Mining Law, 30 U.SC. 822, give BLM the authority to require mitigation. Mitigation
measures fall uarely withinthe actionsthat the Searetary of the Interior candirect to
prevent unnecessary or undue degradation of the public lands. An impact that can be but
is not mitigated is clearly umecessary. Section 303 (@) directs the Secretary to issue
regulations for the “management, use and protection of the public lands....” 1n addition,
30 U.S.C. 822, allows the location of mining clams subject to reguldion. Taken together,
these statutes clearly authorize the regulation of the environmental impacts of mining such
as mitigation. It is unnecessary to affect fish and wildlife if the impact can beavoided. If
the impact cannot be avoided, then it must be rehabilitated. If it cannot be fully
rehabilitated, then the inpact must be mitigated. 1 the unavoidabl e impact isnot
mitigated, then it is undue degradation.

19.96 Comment: BLM has not said why the existing grazing capacity index for the project area
before the proposad mining operation is not satifadory for establishing arevegetation
standard for minereclamation.

Response: If BLM determines that the preoperation existing grazing cgpacity can
achieve the 83809.420 (5) revegetation gandards the grazing capacity may be used to
achieve proper revegetation.

19.97 Comment: | think most of the issues have been addressed here, except one that’s never
been looked a on your side. It'sthe public’'s demand that reclaiming and revegetation be
done. It should not be a burden upon the miner to do it without compensation. Miners
should be compensated in some way when they do thisreclamation and dl thisextra work
that isa financid burden to them.

Response: Since operators are responsible for the disturbance and are generating revenue
fromthe extraction of publicdly ownred locatalde mnerals, they are reppongble for
reclaiming the disturbance caused by their operations. T he requirement of reclamation and
revegetation of public lands affected by mining is part of the cost of conducting operations
on pulic lands If operatorsdo not chose to meet these gandards, then BLM will not
approve their operdions.

19.98 Comment: 3809.420 (b) (7) (i) What constitutiona or legidative authority gives BLM
the decision making authority for fossils?

Response: BLM'’s paleontological authority comes from sveral sources. (1) the Federal
Land Policy and Management Act of 1976 (P.L. 94-579) (FLPMA) requires that the
public lands be managed in a manner that protects the “...quality of scientific...” and other
values FLPMA also reguires that public landsbe inventoried and provides that permits
may be required for the use, occupancy, and development of the public lands. (2) The
National Environmental Policy Act of 1969 (P.L.91-190) requires that “important historic,
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cultural, and natural aspects of our natural heritage” be protected, and that “a systematic,
interdisdplinary approach that will insure the integrated use of the natural and social
sciences... in planning and decision making...” be followed. (3) Title 43 CFR, Subpart
8365 addresses the collection of invertebrate fossils and, by administrative extenson, fossl
plants. (4) Title 43 CFR, Subpart 3622 addresses the free use colledion of perifiedwood
as amineral material for noncommercial purposes. (5) Title 43 CFR Subpart 3621
addresses collection of petrified wood for specimens exceeding 250 pounds in weight. (6)
Title 43 CFR Subpart 3610 addressesthe sale of petrified wood asa minerd material for
commercial purposes. (7) Title 43 CFR Subpart 8200 addresses procedures and practices
for managing lands that have such outstanding natural higory values as fossils, which are
of sciertific interest. (8) Title 43 CFR Subpart 8365.1-5 addresses the willful disturbance,
removal, and destruction of scientific resourcesor natura objects, and 8360.0-7 states the
penalties for such violations. (9) 18 USC Section 6421 addresses the unauthorized
collection of fossilsas atype of government property. (10) Secretarial order 3104 grarts
BLM the authority to issue palentological resource use permitsfor lands under its
jurisdiction. (11) The Federa Cave Resources Protection Act of 1988 (P.L. 100-691) and
Title 43 CFR Subpart 37 address protection of significant caves and cave resources
induding palentological resources.

19.99 Comment: [3809.420] | support deletion of a requirement for wildlife “erhancemert.”

Response: In an earlier draft of the 3809 regulationswe considered requiring operators
to “enhance’ wildlife habitat during reclamation. We decided not to proposethis
requirement because of the subjectivity involved in determining what is an enhancement
and because it can be inequitableor impractical to require operators to improve haltat
values albove predisturbance conditions. BLM requires operators to minimize
disturbances and adverse impactson fish, wildlife, and related environmentd valuesandto
rehahilitate or mitigate fisheries and wildlife habitat affected by operations.

19.100 Comment: The requirement in proposed 3809.420 (b) (6) (iv) to “rehabilitate”
fisheries and wildlife habitat should be clarified to conform with the practices relied
on under the exiging regulations Specifically, the reclamation plan requirements
should consider the feasibility of rehabilitation or postmining land use.

Response: The proposed find regulations consder the feashility of fish and wildlife
habitat rehabilitation. If an operator cannot rehabilitate fisheries and wildlife habitat
affected by its operation, the impacts must be mitigated.

19.101 Comment: The language in the proposed 3809 regulation raises concerns beyond
those raised in Barrick’s 1999 comments because the Surface Management Surface
Mining Control and Reclamation Act (SMCRA) language and regulation was
recently interpreted by a federal district court in Bragg. Robertson, 72 F. Supp. 2d
642 (W. Va. 1999). In tha decision, the district court interpreted the Office of
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Surface Mining (OSM) regulation to bar OSM approval of “mountain top minng”
iInWest Virginia. Barrick is concerned that, because the proposed fish and wildlife
performance gandard is similar to the SMCRA gatutory standard, that future
interpretation or application of the proposed performance standard could have
consequences unintended by BL M, asthe OSM regulation has been interpreted in
away that was unintended by OSM. The National Resource Council (NRC)
committee considered whether current regulations are adequate to protect
environmentd values including fish and wildife, and recommended no changes to
the current regulations. On the basis of the NRC report (NRC 1999) and its earlier
comments, Barrick recommends that the proposed revisonsto the fish and wildlife
performance sandard be deleted from the proposed ru emaking.

Response: BLM cannot avoid the protection of fish and wildlife resourcesit is
responsible for managing due to fear that its regulations might be misinterpreted. The
NRC study did not say no additiona fish and wildlife protection was warranted above
BLM’spreviousregulations. The study did say that “BLM and the Forest Service have
public regponghilities that go beyond those of the date regulatory agencies seeking to
protect specific environmenta media. The federa agencies asland managers on the
public’ s behalf stand ina different relationship to the land and its resources than simply as
reguaors of impacts. Federal |land managershave a mandate for long-term productivity
of the land, protection of an array of uses and potentia future uses, and the management
of the federal estate for diverse objectives.”

19.102 Comment: Protection of Cultural, Padeontological, and Cave Resource. We
prefer Alternative 1. Alternative 3 would allow BLM to determine who would
bear the costs and would be detrimental to any of our wonderful resources.
People would have to condder the finandal impacts before dedading to report
something they found, which would prove to be a deterrent rather than an
incertive.

Response: While your scenaio is a possibility, the operator would be placing the ertire
operation at risk. 1f found to be in violation of this performance standards the operation
would be contributing to unnecessary and undue degradation and subject to BLM’s

revoking the Plan of Operations and/or enforcement actionsinduding criminal penalties.

19.103 Comment: BLM has not stated its statut ory aut hority to ar bitrarily and
capriciously shift the cost of cultural resource recovery to the owner/operator or
that this concept is bang applied to all other users of the public lands. BLM has
not said whether such information may be described by the owner/operator as
confidential under the federal mining laws and regulaiors because BLM asserts
that the reason for shifting the cost burden is solely for the benefit of the
owner/operaor.
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19.105
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Response: Section 304(b) of FLPMA, 43 U.S.C. 1734(b) isthe authority for requiring
operators to bear the costs of cultural resource recovery. BLM believes that since

oper ators are responsible for the disturbance and are generating revenue from the
extraction or publicly owned locatable minerals, they receive a benefit from the
investigation and recovery (the ability to continue to operate) and thus generaly should be
respong blefor the costs as a cost of doing business on public lands. If BLM incurscosts
fromthe investigation and recovery of these resources, it will recover these cogs from
operators on acase-by-case basis after eval uating the factors set forth in section 304(b) of
FLPMA.

Comment: Revise .420(b) (7) to retain theexisting time frame for suspeng on of
amining operation. Thisis yet another example of the failure of the proposed
regulations to properly evaluate the impact to the owner/operator ssimply because
BLM does not get around to it or becausethe gopropriate cultural spedalidsis on
vacation.

Response: The proposed find rule at 83809.420 (b) (7) (ii) would change the time frame
for action on cultural, paleontological, and cave resources that are discovered after
beginning operations from a mandatory 10 working days to 30 calendar days, unless
otherwise agreed to by the operator and BLM or otherwise provided by law. The time
frame previously was not adequate for site invedigation, data recovery, and conaultaion
required with state and federal cultural resource agencies or with interested parties. We
decided not to propose an open-ended suspension of operations until investigation and
datarecovery are complete because of the possible adverseimpacts anindefinite
suspension could have on an operator.

Comment: Having minerspay for investigation, recovery, and preservation of
resources or antiquities discovered during mining would be OK if they could keep
what isdiscovered. Otherwise the proposal isludicrousand dowrright punitive to
asmadl miner.

Response: Antiquities discovered on public land remain the property of the Federal
Gover nment and are safeguarded by a variety of federal laws that protect and preserve
such meterial for the benefit of the American people. We believe tha because operators
are respongble for the disturbance and ar e generating revenue from extracting publicly
owned locatable mineras, they receive a benefit from the investigation and recovery (the
ability to continue to operate) and, thus generally should be responsible for the costs as a
cost of doing business on public lands. 1f it incurs costs for investigating and r ecovering
these resources, BLM will recover the costs from the oper ator on a case-by-case basis,
after an evauation of the factors set forth in section 304(b) of the Federa Land Policy and
M anagement Act.

Comment: Consider lands where mining should not take place at al to protect
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19.108

19.109

19.110

other naturd, historical, or cultural resource values for present and future
generations.

Response: In response to comments like yours, we have added a fourth item to the
defintion of unnecessary and undue degradation. It reads Unnecessary or undue
degradation means conditions, ctivities, or practices that: (4) occur onmining damsor
mill sites located after October 21, 1976 (or on unclaimed lands) and result in substantial
irreparable harm to significant scientific, cultural, or environmental resource values of the
public lands, which camot be effectively mitigated.

Comment: Entry roads that drain, erode, and pollute ARE NOT ACCEPTABLE!

Response: We think that the following addresses your concern: “§3809.420 (c) (1)
Roads and structures. (i) Y ou must design, construct, and maintain roads and structures
to control or prevert eroson, siltation, and air pollution and minimize impactsto
resources”

Comment: (1) Revise .420(c)(1) by substituting “unnecessary or undue
degradation” for “minimze.”

Response: In response to comments, we have modified §3809.420 (c) (1) Roads and
structures (i) to read “You must design, condruct, and mantain roads and gructures to
control or minimize erosion, gltation, and ar pollution and minimize impactsto
resources” Wereplaced the word “prevent” with “minimize’ because itisn't dways
possible to prevent erosion. It would not make sense to replace “unnecessary or undue
degradation” for minimze.

Comment: Commenters see no benefit to the public lands from “stabilizing” mine
buildings and other structures. All these structures, as well as roads, should be
removed fromthe areasaffected by the mining operation as part of reclamation.

Response: Proposed find 83809.420 (c) Operational performance standards (1) Roads
and structures (i). Refersto performance standar ds an operator must comply while
conducting operations. 83809.420 (c) Operational performance standards (1) Roads and
structures. (iv) Requires “Y ou must remove and redamroadsand strucuresacoording to
BLM land-use plans and activity plans, unless retention isapproved by BLM.”

Comment: [3809.420] (¢) (10) (i) Add saestorage and handling of chemicals to
this sedion. (C) (8) (i) Add county laws to the list of laws and requirementsfor
solid waste. Thereisaleast one county in Nevadathat has had the septic and
landfill programs delegated down to it from the state. If septic sysemsand landfill
programs are more appropriately discussed in another portion of 3809.420, then
add county lawsto the list of applicalle agencies.
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Response: Safe gorage and handling of chemicalsare addressed in §3809.420 (c) (3) (i).
We have added county lawvsto 83809.420 (¢) (8) (i), which now reads, “You must comply
with applicable Federal, State and where delegated by the state, loca government

gandar dsfor the disposd of solid waste, including regulations issued under the Solid
Waste Disposal Act, as amended by the Resource Conservation and recovery Act (42
U.S.C. 6901 et seq.).”

19.111 Comment: PREVENT ACID LAKESAND STREAMS: BLM should specify
guiddines for identifying and managing potentialy acid-generating material. The
best guidelines for this are those of the BC Acid Mine Drainage Task Force.

Response: Standards for identifying and managing potentidly acid-generating material
are addressed in §3809.420 (c) (3) Acid-forming, toxic, or other deleterious materials.
This section incor porates into regulation BLM policy on acid rock drainage. We have
found these requirements effective inrecognizing and managing potentially acd-
generaing material.

19.112 Comment: Standardsfor water quality and prevertion of acid mine drainage are
much better specified by Alternative 4. In addition, we believe that the following
statement in the discussion of Alternative 4 is highly important and must be in any
statement of mining regulations “BLM oould s& criteria to determine if dgoosits
are unsuitable for mining because of acid-forming and acid-neutralizing mineral
content, climate, and control technologies. Mining of materials exceeding these
criteria would not be gpproved.” In short, we believe that the regulations should
clearly set forth BLM’ s authority to deny approval of mining at any site where the
risksof undue or unnecessary environmental degradation are gred.

Response: Standards for recognizing and managing potentidly acid-generating material
are addressed in 83809.420 (c) (3) Acid-forming, toxic, or other deleterious materials.
This section incor porates into regulation BLM’s policy on acid rock drainage. We have
found these requirements highly effective in identifying and managing potentidly acid-
gererating material. In response to comments like yours, BLM hasadded a fourthitem to
the definition of umnecessary and undue degradation. It reads, “Unnecessary or undue
degradation means conditions, activities, or practices that: (4) occur onmining damsor
mill sites located after October 21, 1976 (or on unclaimed lands) and result in substantial
irreparable harm to significant scientific, cultural, or environmental resource values of the
public lands, which camnot be effectively mitigated.”

19.113 Comment: Arizona s authority to enforce these performance standards is granted
by the Aquifer Protection Permit (APP) program, namely under best available
demonstrated control technology (BADCT). APP provides equa, and in many
cases, better performance standards to address acid rock and acid mine drainage,
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erosion prevention (run on and runoff controls), leaching operations and
impoundmentss, waste rock, tailings stability, etc., as described in this subpart. The
Federal Register declares that states are better positioned to develop ground water
standards within their own borders, which Arizona did in 1986. But Arizona also
devel oped stringent performance gandards under BADCT, which indudes
“standard engineering practices.” The APP rules became law in 1989. Arizona's
APP programusudly does not require removal of add forming, toxic or
deleterious materials from the site. It does require that discharge of these
substances cease before closure/postclosure is complete ( e.g. clean closure).

Response: We recognize that states may apply their laws to operations on pubdic lands. If
statelaws or regu aions were to conflict with thissubpart, an operator would have to
follow the requirements of this subpart. If state laws or regulationsrequire a higher
standard of protection for public lands than this subpart provides, then there would be no
conflict.

Comment: Will waste rock dumps be required to be lined?

Response: No, but 83809.420 (c) (5) Waste rock, tailings, and leach pads requires that
“You must locate, design, construct operate and reclaim waste rock, tailings, and leach
pads to minimize infiltration and contamination of surface water and groundwat er; achieve
gability; and, to the extent feasible, blend with pre-mining, natural topography.” This
requirement may necessitate lining of waste rock dunmps in certain situations.

Comment: Recommend a policy of no landfills (at minesites) unless fully lined
industrial dass landfills with ground waer monitoring. A better option is to allow
transfer stations only and that all mining-related inert construction debris, liners,
building foundations, piping, tanks, (test sludges for TCLP), etc. be removed from
the site upon closure. If landfillsare alowed, then finandal assurances under 40
CFR 258 should apply. It coud be gopropride to include landfills under bondsto
avoid duplication and confusion of stakeholders.

Response: Your concernis addressed in §3809.420 (c) (8) Solid Waste “Y ou must
comply with applicable federal, stat e, and where delegated by the state, local government
gandar dsfor the disposing of solid waste, including regulations issued under the Solid
Waste Disposal Act, as amended by the Resource Conservation and Recovery Act (42
U.S.C. 6901 et seq.).”

Comment: Waste rock dumps should always blend with premining natural
topography. We recommend removing the phrase “to the extent feasible” from (c)
(5). Including that phrase allows mining companies to plead poverty rather than
adequately shape and locate their dumps. The same comment applies to (c) (6)
(i). Section C requires the proponent to “manage excavations and other
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disturbancesto prevent or cortrol the discharge of pollutants into surfacewater”
(b) (1) (c)). Thismeansthat waste rock dumps may not be built in drainages. It is
not aquestion of whether, but when, seepage through the dumpswill resultin
poor qudity drainage. Sequencing of operationsis an important tool in avoiding
unnecessary and undue degradation. Often, a company can dispose of wadge rock
by backfilling pits as development proceeds. The regulations require only that
companies follow a “reasonall e and cusomary mineral expl oration, deve opment,
mining, and red amation squence. The regulations should be revised to require
that sequences be selected to minimize impads and facilitate reclamation.
Description should aso include plans for ongoing testing of waste rock and
Sripping material to assure the separation of potential acid-generaing materials

((2) (V).

Response: §3809.420 () (5) Waste Rock, tailings and leach pads. “Y ou must locate,
design, construct, operate, and reclaimwaste rock, tailings and leach pads to minimize
infiltration and contamination of surfacewater and groundwater; achieve gability; and, to
the extent economically and technically feasible, blend with pre-mining, natural
topography.” Thisrequirement may necessitate lining of waste rock dumps in certain
situations to prevent contamination of surface and ground water. 83809.420 (a) (2)
Sequence of operations has been changed to incorporat e thisconcern: “Y ou must avoid
unnecessary or undue impacts by following a reasonable and customary mineral
exploration, development, mining and reclamation sequence to minimize impacts and
facilitate reclamation.” 83809.420 (c) (3) Acid-forming, toxic, or other deleterious
materials. requires “Y ou must incorporate identification, handling, and placement of
potentidly acid-forming, toxic or othe deleterious materials into your operations, fecility
design, reclamation, and environmenta monitoring programsto minimize the formation
and impacts of acidic, akaline, meta-bearing, or other deleterious leachate, including the
following....” This section addresses testing of waste rock and stripping material to asure
separation of potertially acid-generaing materials.

Comment: Acid-forming, toxic, or other deleterious materias. These provisons
duplicate the water quality provisions and would directly interfere with current
mineral recovery operations, particularly leaching operations, which are designed
to use and generate ecid and other leaching materials.

Response: We have removed the duplication by eiminating from the proposed rule
§83809.420 (b) (2) (i) (B) You must handle earth materials and water in a manner that
minimizesthe formation of acidc, toxic, or other deleterious pollutants of surface water.
§3809.420 (b) (2) (ii) B now reads, “You must conduct operationsto minimize the
discharge of pollutants into groundwater.” 83809.420 (¢ (3) Acid-forming, toxic, or
other deleterious materials. Incorporates existing BLM policy on add rock drainage into
the 83809 regulations. It has not been BLM’ s experience that this provision duplicates
water quality provisonsor directly interferes with current mineral recovery operations.
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Comment: Acid-Genegation Potential. Although BLM’s proposed performance
standard her e echoes the Acid Mine Drainage Policy and is not surprising, BLM
did not even bother to mention or assess the state programs for addressing acid-
generating potential. PM P recognizesthat BLM has a legitimate interest in
assuring that add gererationis prevented or controlled because of the long-term
impacts on surface resources. T his section—operationd performance standar ds-is
amore suitable place for provisons on acid- generation potential than isthe
environmentd performance standard section, where the proposed requirements
clearly duplicate Clean Water Act requirements.

Response: We have removed the duplication by diminating from the proposed rule
§83809.420 (b) (2) (i) (B) Y ou must handle earth materials and water in a manner that
minimizesthe formation of acidic, toxic, or other deleterious pollutants of surface water.
§3809.420 (b) (2) (ii) (B) now reads “You must conduct operations to minimize the
discharge of pollutants into groundwater.” The performance gandardsfor Acid-forming,
toxic or other deleterious materialsisin 83809.420 (c) (3) in the operational performance
standards.

Comment: Historic mining districts and mine sites are aimost inevitably remined
as new technol ogies evolve and global economics change. In most cases,

back filling precludes future accessto materialstha may become economicaly
minabl e under these chang ng conditions. Backfilling not only results in theloss of
these future resources, but displacesfulfillment of the demand to other areasnot
previoudy digurbed. To theextent tha backfilling involvesthe return of
stockpiled waste materials also doubles the consumption of fuel, the dust
emissions, the exposure to erosion, and the impacts of loading, hauling, dumping,
contouring, and reclaimng the ssmematerid twice. Inaddition, the doubling of
the mining costs diverts capital from other activitiessuch as the initiation of new
projectselsewhere, thus eliminating more jobsand other public benefits.

Response: The presumption for pit backfilling has been removed. §3809.420 (c) (7) now
reads Pit reclamation. (i) Based upon the site goecific review of §3809.401 (b) (3) (iii),
and enviromrmental analyssof the plan of operations, BLM may determ ne theamount of
pit backfilling required, taking into consideration economic, environmentd and safety
concerns. (ii) You must apply mitigating measures to minimize the impacts created by any
pits or other disturbancesthat are not completely backfilled. (iii) Water quality in pits and
other water impoundments mug comply with applicabde Federal, State and where
appropriate local government standards. Where no standards exist, you must take
measures to protect wildlife, domestic livestock, and public water supplies and users.
BLM will review the information required in 83809.401 (b) (3) (iii) Mine reclamation,
including information on the feasibility of pit backfilling that details economic,
envirormental and safely concerns; to make its determination regarding the amount of
backfilling required.
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Comment: The requirement to blend with premining topography is awkward and
not achievable. How does an operator blend with topography that doesn’t exist
anymore? A better way to state this reclamation standard would be to require
“blending with surrounding natural topography to the extent practicable.”

Response: 83809.420 (c) (6) (ii) requires that you recontour all areasto blend with
premining, natural topography to the extent technically and economically feasible. Y ou
may tempor arily retain ahighwall or other mine workingsin a stable condition to preserve
evidence of minerdization. Thisissimilar to your proposd.

Comment: EPA strongly recommends that the regulation contain a provision that
requires acid rock drainage (ARD) andys's of waste rock and tailings throughout
the life of the mine to assure that ARD isnot occurring[;] and if it does[;]
allowing prompt intervention. What specific types of reclamation does BLM
expect to be performed by the typical suction dredge operation? Whet potential
unnecessary or undue degradation (UUD) does BL M reasonably expect from the
typicd suction dredge operation? T hisissue must receive more specific analyss
and discussion with the affected users before a find rule can be published.

Response: §83809.420 () (3) Acid-forming, toxic, or ather deleeriousmaterials.
Requiresacid rock drainage (ARD) analysis of waste rock and tailings throughout the life
of themine to ensurethat ARD is not occurring and provides for prompt intervention if
ARD isoccurring. Suction dredge operations typically require little reclamation because
their disturbance isminor. Minor disturbance from suction dredging results from the
restrictions that apply to their use, such as prohibiting suction dredging of streambanks,
damage to woody riparian habitat, and the use of winches to ensure that trees and other
streamside vegetation are not damaged. In addition, season of use restrictions protect fish
eggsand sac fry by avoiding criticd fish spawning periods. BLM sees little potertial for
unnecessary or undue degradation (UUD) as aresult of the operations of suction dredges
on public lands. Mast suction dredging will be permitted by a state that requires certain
restrictions on their use. If not permitted by a state BLM will review a Noticeor Plan of
Operations submitted by suction dredge operators, who must explain how their operations
will not result in UUD.

Comment: Theterms“deleterious’ and “undesirable effluent” are vague and
overly broad, and need to be either deleted or defined. Smilarly the referencesto
“akaline” or “metal bearing” leachate are ambiguous and should be removed.
Al=, the languagein this section needsto be modified to insert some flexibility.
Fird, the phrase “To the extent practicable for prudent operations” needsto be
added to the beginning of [section 3809.420 (c) (3) (i). Second, the final sertence
of [section] 3809.420 (c) (3) (iii) should beamended to read: “Source cortrol to
reduce add dranage ispreferred over long-term, or post-mining, effluent capture
and treatment.”
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Response: These terms have been used for quite some time inBLM policy and have not
resuted in interpretation problems BLM doesnot thirk flexibility in preventing impacts
caused by acid-forming, toxic, or other deleterious material is in thebed interes of
protecting the public lands.

Comment: The proposal to incorporate into law several of BLM’ s guidance
documentsis redundant and unnecessary. Mining companies are now being
managed by BL M in accordance with the provisions of the gui dance documentson
acidrock drainage and cyanide.

Response: We thirk it is highly appropriate to include policies developed since 83809
was issued into the revised 83809 regulations. Thisis one of the many reasonsthat the
regulations needed updaing after 18 years Asyou state, mining companies are now
being managed by BLM in accord with the provisions of the guidance documents on acid
rock drainage and cyanide. For operatorsto be avare of the requirements for their
operations, such policies should be in the regulations.

Comment: We grongly recommend that the regu ation section on thereclamation
and closure plans specificaly address how all Resour ce Conservation and

Recovery Act (RCRA) hazardous wastes and all Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) hazardous subst ances will
be effectively treated and disposed of before final closure.

Response: It isingppropriate for BLM to attempt to address how all RCRA and
CERCLA hazardous substances will be treated and disposed of before fina closurein this
regulation. Thisissue is effedively addressed in 83809.420 (c) (3), (4) and (8)

Comment: Proposed 3809.420 (©) (4) (vi) would require operatorsat closureto
detoxify leaching solutions and heaps ... to minimize impacts to the
environment....” We urge BLM to clarify that operators need not wholly detoxify
heapsand leaching solutionswhere it is not cost-effective or feasble and where
other means are available to protect the environment. In doing so, BLM would be
following the lead of many states (including Nevada) that allow partial
detoxification along with other measures (such as cover) if conplete detoxificaion
is not feasible and the alternative methodswill fully protect the environment.

Response: In §3809.420(c) (4) we list acceptable practices for detoxification of leaching
solutions and hegps and adds “or equally successful dternative methodsto detoxify
solutions and materials...” This statement gives needed flexibility to operators. Partial
detoxification is unacceptable if, upon completion, any materials and discharges don’t
meet standards
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19.126 Comment: Section 3809.420 Leaching Operations and Impoundments. Y ou must
detoxify leaching solutionsand heap or tailings materials during temporary dosure
and at final reclamation to prevent impactsto the environment from contact with
toxic materials or leachate. (Thiswas changed to “minimize”) Again, itis
appropriae to requirethat effects from leaching solutions and leachate from
tailings impoundments be confined to theproject site, and prevented from
migrating off dte Section 3809.420, Groundwater: Y ou must hand eearth
mateidsand water in a manner tha minimizes the formation of acidic, toxic, or
other harmful infiltration to ground water systems and manage excavations and
other disturbances to prevent or control the discharge of pollutantsinto the ground
water. (Thiswas changed to “minimize.” ) The word “control” givesBLM a
significant amount of regulatory latitude here. But the message that is sent when
“prevent” was changed to “minimize’ isthat it isnot BLM’s goa to prevent the
discharge of toxicsinto ground water. Economic practicaity will obvioudy win
out over the protection of ground water qudity with the present wording. The
word “control” cannot be meart or interpreted to mean allowing degradation (i.e.
BLM cannot take the posdtion that pollutionis acceptableaslong asitis
“controlled”). “Prevention’ is the operative word, and it must guide all dedsions.
Section 3809.420, when discussing acid -forming maerials If the formation of
acid drainage cannot be completely prevented, you must control or prevent
migration of acid drainage from the mne facility; and...(thiswas changed to
“minimize uncontrolled.”) At aminimum, leaching solutions should be
“prevented” from leaving the mine facility. Modern mine facilities have double-
lined leach-containment sysemswithlesk detection Even in theevent of amgor
acddent or spill, it is not unreasonaldeto ask that awell barrier be instdled to
contanthese spillsand to punp the conta nment back to the facility for treatment.

Response: The performance standardsin 83809.420 describe the outcome an operation
must achieve for each resource and incorporate a requirement for compliance with other
state and federal laws. Operations are required to use equipment, devices, and practices
that will meet the perfor mance standards of §3809.420. “Minimize’ meansto reducethe
adverse impact of an operation to the lowest practical level. During review of operations,
BLM may determine that it is practical to avoid or eiminate particular impacts. We
replaced “prevent” with “minimizée’ in response to public comments that at times an
operator cannot prevent all impads. BLM will determine if impads can be prevented.
We have added migration oontrol to source control in 83809.420 (c) (3) (i) and (iii).

19.127 Comment: | can see where cyanide should be restricted, but there are nontoxic
dternativesfor leaching. An example would be thiosulphate. | propose that the
regulations encourage nontoxic leaching methods and not restrict them as cyanide
Is. | amthinking of usng a nontoxic leaching solution on my damif it is
economical. | would really be stopped, though, if it was regulated as strictly as
cyanide. Nontoxic leaching should be exempted from the same cyanide rules.
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Response: The impads of alternative leaching solutions may be less than cyanide.
Project specific performance requirement s are developed based upon the potential of the
operation to create impacts. Therefore, alternative leaching agents may require less
stringent operational controls. Y our Plan of Operations needs to describe your proposed
processing method. BLM would then work with you to ensure it achieves the
performance standards.

19.128 Comment: I'd liketo seethisbecome law: NO mines, no matter how small
should be exempt fromregulationrs. especially for discharge, leach pits and use of
arsenic, cyanide, and othe toxic chemicals.

Response: All mining operations are required to achieve the performance standardsin
838(0.420. Laws ae passad by Congress and regulations such asthese areissued to
implement those laws.

19.129 Comment: Revise .420 (c) (4) (vi) by deleting the second sentence  As written, a
Plan that uses one of the listed “how methods that subsequently fails makes the
Depatment of the Interior directly responsible and liable for any unnecessary or
undue degradation. As noted elsewhere inthe commerts, this is a technical matter
addressed in the water quality discharge permit by the state or EPA. When BLM
as the land owner gecifies a“how to” standards (for example natural
degradation), BLM assumes direct liability for its success aslong asthe
owner/operaor uses the gecified mehod in a reasonable and customary manner.

Response: We have not pecified “how methods” Rather we have given operators some
acceptable practices tha may be used to detoxify leaching solutions and heaps Upon
compl etion of reclamaion, all materialsand dischargesmug med standards Liability for
oper aors and mining claimants is addressed at §3809.116 (a) Mining claimants and
operators (if other than the mining claimant) are jointly and severally liable for obligations
under this subpart that accrued while they held their interests. Jointly and severally liable,
in this context, means that the mining claimants and operators are responsible together and
individudly for obligations such as reclaming the project area. Should obligations not be
met, BL M may take any action authorized under this subpart against either the mining
claimants or the operators, or both. BLM is not liable for unanticipated impacts. The
operator and/or claimant isrespongble for al environmental impads, unarticipated or not.

19.130 Comment: All operations using cyanide, sulfuric acid, or other extractive
solutions should require lining and lining detection devices for new piles and
expansion of existing piles and detoxification of extraction olutions at closure.

Response: §3809.420 (c) (4) (i) requires alow permeability liner or containment system
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and monitoring to detect potential releasesif leakage occurs. §3809.420 (c) (4) (vi)
requires detoxification of extradion solutionsat closure.

Comment: Revise.420 (c) (3) (4) to describe BLM liabilities when (a) BLM
approvesa Plan of Operaions involving acid rock drainage or leaching processes,
(b) BLM requires finandal guarantees to fully meet the owner/operator
obligations, including third-party contracting and BLM administrative costs in the
event of default, (c) the owner/operator fully complies with the approved Plan, and
(d) later acid rock drainage or leaching issues arise

Response: Under §3809. 116 mining claimants and operators (if other than the mining
claimant) arejointly and severaly liable for their obligations under 83809. Jointly and
severdly liabe, in this context, means that the mining claimants and operators are
respong ble together and individually for obligations, suchas reclaiming the project area.
Should obligationsnot be met, BLM may take any action authorized under thissubpart
against @ther themining daimarts or the operators, or both. The operaor and/or
clamart is regponsiblefor all environrmental impads, unarticipated or not.

Comment: Section 3809.420 (c) (4) (vii) [(vi)] All “materias and discharges
must meet applicable standards.” What standards will apply to “materias,” and
wher e will compliance be measured? BLM needs to give specifics. The rule
should consider apoint of compliance, to be esablished on Ste-specific
consideratiors.

Response: Applicable standards arethose in §3809.420. L ocation of compliance with
standards is a site-gpecific determination to be made on a case-by-case basis and cannot be
specified ina national regulaion.

Comment: Existing regulations were finalized in the early 1980s before the
widespread use of the cyanide heap leach process. This process has led to huge
open pits never contermplated in the General Mining Law of 1872 or the Federal
Land Policy and Management Act upon which these changes are based. Thus,
changes are needed both to accommodate the new scale of mining aswell as
technical quality issuesrelated to cyanide heap leach technology. The reclamation
plan shouldinclude plansfor heap detoxification. Thisgoes beyond “isolation” or
“control,” which could be met by merely capping a heap. The regulations must
specify that the planinclude “plans’ to remove residua cyanide, etc. from the
heap. The reclamation plan should also include plans for pit refill, unless
determined to be infeasible (see below). Also included should be plans for treating
water ruming from the Steand poor quality water inthe pit. It isessential to
provide contai nmert spaces for all potential gills We wel come the addition of
section (c) (4). 1t should not be acceptableto bury leaching solutions as (vi)
gopearsto dlow. We recommend diminating natural degradation as an acceptable
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practice if that includes isolation so that natural processes may occur.

Response: We agree that one of the main reasons for updating the 83809 regulations is
the evolution of mining practices since the early 1980s. §3809.420 (c) (4) (vi) requires
detoxification of heaps. Upon completion of reclamation, all materials and discharges
must meet standards. Residual cyanide must be removed from the heap to med standards
BLM will deermine theneed for pit backfilling by asite-specific review of information
provided and environmentd analysis of the Plan of Operations. BLM may determine the
amount of backfilling required, considering economic, ervironrmental, and safety concerns.
Pit water quality must meet federal, State, or where appropriate, local government
standards. Where no standards exist, operators must take measures to protect wildlife,
livestock, and public water suppliesand users. This protection could require treating pit
water quality. 83809.420 (c) (3) (iii) requires arny discharge of water from the site either
to meet standards or undergo water treatment. 83809.420 (c) (4) (iii) and (iv) require
containment for al potentiad spills. Natural degradation to detoxify leaching solutions and
heapsis pemissibleif upon completion of redamation the materials meet standards.

Comment: We strongly urgetha forms of leach recovery be completely
eliminated asour water sources are far too valuable and s limited.

Response: It isour intention that the 83809.420 standar ds adequatdy protect the public
land water resources from heap leaching.

Comment: 3809.420 (c) (4) (iii) “You must ...congruct...faclities... to contain
percip. from gorm evert(s), in addition to the maximum process solution
inventory.”: | think thisisa good idea, but it could cause a significant increase in
surface disturbance, reclamation cost, and reclaiming bonds, especially for larger
mineral processing facilities. And, does “process solution inventory” include the
potential draindownfromtailings impoundmentswithtoe segpage collection
systems? Maybe an analysis of potential resource impacts from solution discharge
should be completed befor e operators are required to build huge containment
structuresfor rdesses that would not affect water resources, wildlife habitat, or
public safety. These issues should be clarified in the regs.

Response: We recognize that increased surface disturbance could result from increasing
the capecity of fecilities and impoundments to contain a 100-year, 24-hour storm event.
Thiswas a compromise between smaller storm events and the probable maximum storm
event. We think this added safeguard is needed to protect the public lands and that the
increased 9ze of containment structuresis justified. Process solution inventory does
include thepotential draindown fromtailings impoundmentswithtoe segpage collection
sysems.

Comment: We urge BLM to resurrect the language that would have considered
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the creation of the need for perpetual water treatment to be unnecessary or undue
degradation and grounds for denial of planned operations. Unnecessary or undue
degradation should be defined as something more than afailure to meet the rule’'s
performance standards. If requiring water to be treated for along as can be
foreseen into the future is not undue degradation, then what is?

Response: We first proposed the denying a Plans of Operations resulting in unnecessary
or undue degradation for operationsthat predicted long-term (>20 years wate treament.
But initial feedback from EPA did not support this proposal. Without substartial support
for thisposition, we dropped it from further consderation. We considered this prohibition
in Alternative 4. We have addressed the issue of long-term water treat ment by addressing
in 83809.420 () (4) (vi) detoxification of leaching solutions and heaps management of
tailingsduring dosure and final reclamation, and requiring all materials and discharges to
meet standardsupon completion of find reclamation. In addtion we now may require
(see §3809.552 (c), if needed, that finandal guarantees establish a trust fund or other
financial mechanism available to BLM to ensure the continuation of long-term treatment
to achieve water quality standards and other long-term postmining maintenance
reguirements.

Comment: Thispeformance standard gopearsto require elimination of al
highwdls This may not be feasible in some cases. Highwallsshould be modified
to minimize safety hazards (i.e. benching, etc.). Elimnation is not alwaysneeded
to minimize safety hazards.

Response: §3809.420 (c) (6) sates that highwalls may be tempor arily retained in a safe
condition to preserve evidence of mineraization.

Comment: 3809.420 (c) (6) The proposed rules are not clear about when
regrading or grading starts. Isthisadaily, weekly, morthly, or yearly evert, or
can the operator wait until the reclamation phase of the project starts? The way
the section reads, one could believe that with each truck load of rock dump BLM
would require immediat e unnecessary or undue degradation (UUD) control. Will
BLM allow large earth moving equipment tires to be used for UUD and erosion
control.

Response: §3809.420 (a) (5) requires operatorsto begin and complete reclamation at the
earlies economically and technically feasible time on portions of the disturbed area that
will not be further disturbed. Y ou are correct that BLM does require prevertion of
unnecessary or undue degradation at dl times. Tires are not suitablefor eroson contral.

Comment: How does BLM intend to address the requirement to “minimize
impacts’ when “minimizing” one impact could increase another impact? For
example, construction stockpiles or waste piles with more gradua dopes may be
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appropriate to reduce eroson but may increase the area of surface disurbance.
With all of the requirementsto “minimize” impacts under the performance
standards, how will BLM baance these requirements?

Response: If thereis a conflict between standards, it will be resolved on a case-by-case
basis.

19.140 Comment: 3809.420 (b) (5) contains the performance sandardsfor revegetation.
In Section 3809.420 (b) (5) (v) the word “minimize” should be used rather than
“prevent” 0 the sentencewould read “... you must use other techniquesto
minimize eroson...” It may not dways be necessary or technicaly or economicaly
feasble to prevent erosion, and prevention of erosion clearly exceedsthe
unnecessary or undue degradation standard under FLPMA. Also, as noted above,
the definition of “minimize” must be claified.

Response: In response to public commerts like yours, we have made your recommended
change.

19.141 Comment: BLM has not considered that there are valid reasons for leaving
highwalls other than mineralization.

Response: We recognize there are many reasons for leaving highwalls, including
maintai nng evidence of mineralization. The proposed final regulations provides for a
determination based on a number of factors, including safety, technology, environmental
and economic concerns.

19.142 Comment: Section 3809.420 () (6) (ii) : This section would modify the rule by
sating that disturbed areas may “temporarily” remain unreclaimed to preserve
evidence of mineralization. Federal and state laws require a “discovery” on each
cam. The ability to market a property requiresexposure. This section should
instead specify a reasonable exposure size and a means of maintainng it in a safe,
nonpolluting manner, as opposed to burying every outcrop 0 that the next person
has to further disturb the soil to meet the letter of the law.

Response: §3809.420 () (6) (ii), we think, provides for adequate discovery evidence.
Temporary retention of highwals and other evidence and information will satisfy
discovery requiremerts.

19.143 Comment: Theproposed regulationswould egablish a requirement that mine pits
would have to be backfilled for whatever judgmentd reasons. environmentd,
safety, economic, or some combination of thethree. Minerals values will be gone
forever, and premature dosure of open pit minesisinevitade.
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Response: The presumption for pit badkfilling has been ranoved. §83309.420 (c) (7) now
reads Pit reclamation. (i) Based upon the site ecific review of 83809.401 (b) (3) (iii),
and enviroormertal analygsof the plan of operations, BLM may determine the amount of
pit badkfilling required, taking into consideraion economic, environmentd and safety
concerns. (ii) You must apply mitigating measures to minimize the impacts created by any
pits or other disturbances that are not completely backfilled. (iii) Water quality in pitsand
other water impoundments mug comply with applicalde Federal, State and where
appropriate local government standards. Where no standards exist, you must take
measures to protect wildlife, domestic livestock, and public water supplies and users.
BLM will review the information required in 83809.401 (b) (3) (iii) Mine reclamation,
including information on the feasibility of pit backfilling that details economic,
environmertal and safey concerns; to make its determination regarding the amount of
backfilling required.

19.144 Comment: 3809.420 (¢ (7) (iii) requires mitigation measures if a pit is not
completely backfilled. This provision should be deleted. This mandatory
requiremert is inappropriate.

Response: Wethirk it is entirdy appropriae to require operators to take mitigaion
measures if they do not completely backfill apit or other disturbance. The intent of this
mitigation requirement is to ensure that impads of not backfilling pit aress are mitigated.
For example, if leaving a pit highwall aeates a safety hazard, required mitigation may
include erecting fencing and hazard signs. If the pit isin significant wildlife habitat that
cannot be restored unless backfilled, then the mitigation may require providing
replacement habitat in anot her location.

19.145 Comment: Performance Standards. BLM'’ s economic factors to consider when
weighing the feasibility of pit backfilling must include the minerd resources from
future development or rendered inaccessible due to backfilling and the negative
environmental impacts of pit backfilling.

Response: From the Site-specific review of 83809.401 and environmental analysis of the
Plan of Operations, BLM may deter mine the amount of backfilling required, considering
economic, environmental, and safety concerns. Negative environmenta impacts and
unavailable mineral resources may be some of the items considered.

19.146 Comment: If you digahole, fill it up. No excuses.

Response: In response to public comments and the NRC (1999) study, we haveremoved
the presumption for pit backfilling. 83809.420 (c) (7) now reads Pit reclamation. (i)
Based upon the ste specific review of 83809.401 (b) (3) (iii), and environmentd analyss
of the Plan of Operations, BLM may determine the amount of pit backfilling required,
taking into consideration economic, environmental and safety concerns. (ii) Y ou must
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apply mitigating measures to minimize the impacts created by any pits or other
disturbances that are not completely backfilled. (iii) Water quality in pits and other water
impoundments must comply with applicable Federal, State and where appropriate local
government standards. Where no standards exist, you must take measures to protect
wildlife, domestic livestock, and public water supplies and users. BL M will review the
informationrequired in 83809.401 (b) (3) (iii)) Mine reclamation, including information on
the feasibility of pit backfilling that details economic, environmental and safety concerns,
to make its determination regarding the amount of backfilling required.

19.147 Comment: When should degradation of land from an unreclaimed open-pit mine
be regarded as undue degradation, that is, “ingppropriate” or “unwarranted”
degradation? “Inappropriate’ or unwarranted degradation” is Site sendtive; the
same action might be “ingppropriae degradation” inone location but not another.

Response: Degradation of land from an unreclaimed open pit mine is regarded as undue
degradation when not mitigated. The mitigaion requirementsfor pitsthat are not
completely backfilled will bedetermined on asite-ecific case-by-case basis.

19.148 Comment: BLM mug claify the requrements for open pitsthat ae not
backfilled.

Response: §3809.420 (7) (ii) requires operators to take mitigation measures if they do
not compleely badkfill a pit or other digurbance Theintent of this mitigation
requirement is to ensurethe mitigation of impactsof not badkfilling pit areas For
example, if leaving a pit highwall areates a safety hazard, required mitigation may include
erecting fencing and hazard signs. If the pit isin significant wildlife habitat that cannot be
restored unless backfilled, then the mitigation may require providing replacement habitat in
another location. The mitigation requirements for pits that are not completely backfilled
will be determined on a site-specific basis

19.149 Comment: Clearly, some pits should be backfilled, and some pits should not be
backfilled. This decision should be evaluaed on environmental grounds. If
backfilling a pit will protect water quantity and quality or public safety, then
backfilling is appropriate.

Response: 83809.420 (7) (ii) requires operators to take mitigation measures if they do
not completely badkfill a pit or other digurbance Theintent of this mitigation
requirement is to ensurethe mitigation of impactsof not backfilling pit areas For
example, if leaving a pit highwall areates a safety hazard, required mitigation may include
erecting fencing and hazard signs. If the pit isin significant wildlife habitat that cannot be
restored unless backfilled, then the mitigation may require providing replacement habitat in
another location. The mitigation requirements for pits that are not completely backfilled
will be determined on a site-specific basis. Environmental concans will be used when
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determining the extent of backfilling or backfilling required.

19.150 Comment: BLM’s presumption that backfilling is feasible will gregtly increase the
scrutiny of that issue and place new burdenson BLM to justify deviation from that
presumption (not to mention defending Plans of Operations that do not require
backfilling through the Interior Board of Land Appeals administrative gopeal
process.

Response: The presumption for pit backfilling has been removed. §3809.420 (c) (7) now
reads Pit reclamation. (i) Based upon the site goecific review of §3809.401 (b) (3) (iii),
and envirormental analyssof the Plan of Operaions, BLM may determine theamount of
pit backfilling required, taking into consideration economic, environmentd and safety
concerns. (ii) You must apply mitigating measures to minimize the impacts cregted by any
pits or other disturbances that are not completely backfilled. (iii) Water qudity in pitsand
other water impoundments mug comply with applicalde Federal, State and where
appropriate local government standards. Where no standards exist, you must take
measures to protect wildlife, domestic livestock, and public water supplies and users.
BLM will review the information required in 83809.401 (b) (3) (iii) Mine reclamation,
including information on the feasibility of pit backfilling that details economic,
enviroormenal and safely concerns; to make its determination regarding the amount of
backfilling required.

19.151 Comment: BLM should change the phrase “where reasonably practical” to read
“where logically pradical.”

Response: To our knowledge we did not use the phrase “where reasonaldly practical.”

19.152 Comment: Part 3809.420 (&) (2) Sequence of operation: Reclamation should be
performed concurrent with mining, as noted in section (5). This subject should
refer to subpart (5), or state this directly to avoid conflict of meaning.

Response: We think that not referring to 83809.420 (a) (5) Concurrent reclamationin
§3809.420 (3 (2) Sequence of operations does not create a conflict of meaning. We think
it is clear that reclamation must be performed concurrent with mining if economicaly and
technically feasible

19.153 Comment: Currently BLM doesn’t have a standard for noise pollution. Noise
has been found to be deleterious to health. Mine Sa ety and Health Administration
(MSHA) standardsare to protect workers only and are not appropriae for
protecting adjacent communities. Often times mine neighbors, such as mysdlf, live
out of the city limits, and there are no noise ordinances in effect. BLM can
regulate hours of operation but doesn't regulae noise pe se. Soeaking from
experience, living next to a minetha doesn’t haveto meet gandards in thisareais
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a serious regulatory overdgrt.
Response: Noise pollution from mines on public land is not auniversal concern. The

proper timeto ded with theissue of noise pollution is during the environmentd analysis
process. Noise can be addressed at tha timeand impacts properly mitigated.
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AFFECTED ENVIRONMENT AND CONSEQUENCES (GENERAL)

20.01 Comment: Thedraft ElI S doesnot address the existing natural conditions before mining
operations occurred. It always gives the illusion that the land was previously untouched
when, in fact, little hasbeen untouched inthe last 120 years.

Response: We recognize that there have been considerable impacts from historic mining,
and such mining is one of the reasons for the mining regulation that existstoday. The
draft and final EIS focusesthe andlysis starting in1981 with the enactment of the existing
3809 regulations.

20.02 Comment: The projection of future impacts appears to assune that the historic pattern
of ggnificant withdrawd of public landsfrom the operation of the federal mining lavswill
not continue. Thisis unredistic when considering the Department of the I nterior action in
Montanaand Utahin just the last year.

Response: Some of these withdrawals were made after the draft EI'S was published.
While individually large, they do not represent a significant fraction of public land such as
would affect the future minera activity level projectionsin the draft EIS. | n any event, the
withdrawal actions are common to al ater natives and therefore do not change the relative
impad among the alternatives. The assumptions used in the draft EIS have been modified
for fina EIS.

20.03 Comment: The draft EIS must analyze the wide range of sites and mines regulated under
the 3809 program. Mine sites on BL M-administered lands represent an enormous
diversity of climate, terrain, geology, mineral deposit types, and mining methods. Both the
Affected Environment and Environmental Consequences chapters of the draft EIS must
give full and equal weight to the many different types of environmental settings and mines,
and provide a separate andyds of the impacts that would occur at these different settings
and mines if the various alternatives considered in the draft EI'S were implemented.

Response: The EIS providesa programmatic analysis of aninaedibly varied land. It
would be nearly impossble to address dl environmental settingsin one document. A
detailed description of the environmental setting would be the sulject of an environmental
analysisfor an individual Plan of Operations. T he proposed final regulations and
dternaives provide options for processesthat would be used to consider the Ste-gpecific
environmental conditions at individual projects reviewed under the regulations.

20.04 Comment: Thedraft EIS lacks any discussion of mitigation measures. The NEPA
implementing regulationsrequirethat an EIS contana discussion of the “meansto
mitigate adverse environrmental impacts.” We could not find any discussion of mitigaion
messuresin thedraft EIS. BLM discusses negative impacts on rural and mining
communities inthe draft EI'S but describes no proposed mitigation. There are any number
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20.05

20.06

of such mitigation measures that could have been considered. BLM could broaden the
current transition provisions to “grandfather” more existing operations. It could propose
case-by-case variances in situations where alternative approaches may not meet standards
but could be shown to protect basic environmental values. These two suggestionsare
illustrative, not an exhaustive list. Without alist of mitigating measures and some
condderation of them, thedraft EIS is not complete and does not meet therequirements
of NEPA.

Response: The CEQ regulations require mitigating messures only if not already included
inthe proposed action or dternatives (40 CFR 1502.14(f)). Thedternatives presentedin
the draft EIS include various approaches to regulating mining activities. Some of these
aternatives such as Alternatives 1 and 2 would mitigate (avoid, reduce, or elimnate)
impads of the Proposed Action on the mining industry. Other alternatives, such as
Alternatives 3 and 4 would serve to develop aregulatory program that mitigates the
impact of mining on other resources Mitigation measuresare built into the alternatives.
Of course, specific mitigating measures for an individual project are developed during that
project’s review and arenot addressed i n this programmeatic document.

Comment: BLM’s Table 3-1 on page 78 of the draft EIS impliesthat the proposed 3809
regulations apply to about 332 million acres of public lands, when the acreage shown
contains significant amounts of land closed to entry under the federa mininglaws. This
table can be reasonably interpreted to read that there are 86.9 million acres of public lands
inAlaskathat are opento and at risk from impropa mining operations This is incorrect.
Of the 86.9 million acresin Alaska, 26% (23+ million acres) are in the National Petroleum
Reserve-Alaska (NPRA-A), which has been closed to entry under federal mining law since
1923. Table 3-1 a9 ignores the substantid acreage in Alaska that is temporarily under
BLM juridiction and dosed to entry under the federd mining laws because of vdid
selections by the AlaskaNative Corporations and the State of Alaska under a variety of
acts of Congress and not yet conveyed by BLM, as well as the pipeline corridor and other
administrative and congressional closures. Similar misrepresentations are likely in other
gtates because of recent withdrawalsin Utah and Montana. Accordingly, thistable should
have another colunmn that shows the acreage by state open to the operation of the federal
mining laws and the acreage open but with redricions such asa congressional designation
or an area of critical environmental concern in a completed land use or activity plan A
map showing those acres and designations also should be appended so that meaningful
comments can be made.

Response: The footnote for Table 3-1 shows that the public land acreage figures includes
lands withdrawn from entry under the Mining Law. For the final EIS the table has been
revised to note that lands segregated from mineral entry are also included in the figures.

Comment: Primeexamples of bias are BLM’ susing mining impactsfromthe “lae
1800s" at “severa sites’ inthe Clark Fork Basin without describing the extent, if any, that
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those impacts are directly related to mining on public lands since the effective date of the
existing 3809 mining regulations and the extent those impacts from the existing 3809
regulations would be ameliorated by the proposed 3809 regulations (see page 54 of the
December 22, 1998 Department of thelnterior documert).

Response: Impacts from historic mine sites are part of the background or affected
environment upon w hich the effectiveness of the proposed fina regulations and
dternatives are evaluated. |n other cases, impacts from historic mines serve to show the
type of effects that can occur without any regulations. We clearly stated in the EIS that
these are impacts from higoric activity.

20.07 Comment: Thetext of the draft EIS makes several references to atotal of 214,000 acres
(0.0006%0) of public lands having been disturbed by mining since1981. Further, 70%
(249,000 acres) remain unreclaimed. The text does not stat e the extent to which the
149,000 unreclaimed acres are directly associated with the continuing mining operations
on public lands, and/or to which reclamation has been completed through recontouring
and stabilization but revegetation has not yet met the standard required in the BLM-
approved Plan of Operaions. The draft EIS is serioudy deficient in a factud discussion of
why only 30% (65,000 acres) of the disturbed land hasbeen redaimed. This discussion
would be useful inimplementing the NRC study (NRC 1999) finding that BLM field
operationsdid not uniformly apply the existing regulations for avariety of reasons. A full
disclosure of which field offices have the most trouble implementing the existing
regulations will also help the reader understand how and where BLM intends to implement
NRC study Recommendations 11,12,15, and 16.

Response: For the most part the unreclamed acreage is part of ongoing operations. In
other instances the projects have been abandoned and are presently unreclaimed. A survey
of BLM field offices in 1999 revea &l the existence of more than 530 abandoned 3809
operations where BLM hasbeen left with the reclamation liability. Most of these are at
the Noticelevel. None of these unredaimed acreage would be due to thetranstion period
between having the work accomplished by the operator, yet waiting on BLM gpproval for
final bond release. T he purpose of the EI S analysisis not to evauate ways to implement
the NRC’s recommendationsbut to consider changes to the 3809 regulations We are
now considering implementing the NRC'’ s nonregul atory recommendations.

20.08 Comment: Page 78, Efficiency. The draft EIS does not rigoroudy evauate the
administrative changes that “inprove efficiency’ because aimost al of the proposed
regulatory changesrequire more public notice, more evaluaion of public comment, more
time, more points for gopeal, and greaer staff coststo BLM.

Response: Alternatives 1 and 2 would either not affect or improvethe strictly

“adminidrative’ application of the regulations from the operator’s perspective. Thisis
shown in an impad analysis preserted in Appendix E.
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20.09

20.10

20.11

20.12

20.13

Comment: Table 3-8 (page 90) does not present any reasonable basis to assume tha
mining is going to increase on public landsin light of the Department of the Interior’s
recent polides to engageinlarge adminidrative land withdrawd sin several states so as to
prohibit either new mining operations or significantly restrict existing mining claims.

Response: The draft EI' S on page 90 datesthat the overal number of Notices and Plans
of Operations submitted under the No Action Alternative is expected to remain about the
same or dightly decrease. Thefind EIS, including Table 3-8, has been revised to account
for afurther decrease in expected activity levds under the No Action Alternative.

Comment: Theissueisimpacts to the land that renders mining nonsustainable and hence,
of little value.

Response: Mining on an individua project basis is nonsustainable because once the
deposit has been mined out, economic operation cannot be continued. Reclaiming areas
disturbed by mining addresses the long-term sustainability of the lands involved. The
major focus of the performance standards under the alternatives is reclameation to address
the sustainahility issue.

Comment: Irreversible and | rretrievable Commitment of Resour ces, page 80. We
recommend the EIS explainthat when mining reclamation camot restore the natural
ecosystem to its predisturbance condition, thisaso constitutes an irreversible and
irretrievable commitment of resources

Response: Page 80 of the draft EI Sdready datesthat aresource isirreversbly
committed when it cannot be restored to itsoriginal or predigurbance condition.

Comment: The whole notion of doing something “in perpetuity’ as aviable form of
reclamation is absurd. If the operation can’t be fully reclaimed without requiring some
kind of perpetual treatment, then you shouldrt allow it in the first place.

Response: Perpetual treatment or perpetual maintenance requiremerts are regulatory
toolsused to address the uncertainty of long-term needs such as water treatment or site
maintenance. The actions would not be required “forever” as per petuity is often thought
of, just to some point in the future that is difficult to define. This approach allows the
considering of contingencies and provisions for financid assurance mechanisms that might
otherwise not occur. Without such an goproach, the agencies and operator areforced to
make a judgment on the extent and duration of future requiremerts. These judgments may
not beaccurate. Altemative 4 consde's redricting long-termtreatment to aset period
and not approving operationsthat would exceed this requirement.

Comment: TheEIS explains that impactsfrommining activities areminima compared to
impacts of other actions that will continueto transform rurd areas. But it needsto explain
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that mning can have far-reaching adverse consequences tha go beyond thedirect impacts
that are more evident. These future indirect impacts on wildlife, vegetation, and other
natural resources need more discusson in the EIS.

Response: Although mining does create offsite effects, they are gill fairly confined when
compared to the larger effects of transforming the rural landscape. Subdivisions,
increased recreation use, and the general impads of an inareasing population will continue
to overshadow the more localized effeds of minng.

20.14 Comment: Cumulaive Effects, Pages 79-80. The EISis correct in stating that mineral
activity is not the only factor that affects public lands. But it is negligent in restricting the
cumulative effects analysis to other future mining activities. Many other actions, including
recreation, livestock grazing, agriculture, urbanization, introducing exotic species, and
activities on adjacent private lands, can indirectly affect the same resources affected by
mining. Furthermore, many usesof postmining reclaimed lands may cumul &ively affect
wildlife and their habitats. These effects need to be addressad in the draft EIS. Although
the EIS describes some impacts of past actions, it does not describe past cumulative
effects of quch activities as livestock grazing, agriculture recreation, and urbanization.
For exanmple, livestock grazing has digurbed riparian vegetation throughout theWeg,
resulting in both direct and indirect adverse impacts to soils, vegetation, wildlife, water
quality, and water quantity in such areas aswells. The cumulative effects of these actions
need to be described in the document. The effects of the alternatives on resources, when
added to the cumulative effects of other actions, then need to be explained.

Response: Cumulative impacts have been reassessed for the find EIS and the text
updated. But the focus of the draft and final EIS are on the effect of the proposed 3809
regulations. These other actions will continue under all alternaives and will overshadow
mog impacts directly tributable to mining. By focusing onthe impactsattributable to
changes in the 3809 regulations and alternatives, the analysis can draw a sharper contrast
between alternatives and give the decision maker a clear basis for selecting a preferred
aternative

20.15 Comment: Recognizing the difficulty of conducting acumulative regulatory effects
analysis does not mean it may or should be avoided. T he analysis must include the
regulatory programs listed inthe Scoping Report (BLM 1997a) as well as the Clean Water
Act, the Endangered SpeciesAct, and all other regulatory programs that have beenalarge
cause of the extreme difficulties which the hardrock mining industry facestoday in the
United States.

Response: The analysishas not been avoided. It isinherent in the basdine condtions.
The impacts of these other regulatory programs are already built into the affected
environment, including the activity levels projected for Notices and Plars of Operations
The EI S focuses on how this baseline would change as the result of aBL M changein the
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20.16

20.17

3809 regulationsunder the alternatives.

Comment: BLM’sfalure to analyze cumulative impacts has also resulted in anincorrect
assessmert of the impacts of the proposed revisions of the 3809 regulationson future
mineral activity. (Seedraft EIS Appendix E.) Many of these changes will impose more
costs, delays, or pamitting requiremerts on the mining indugry. BLM'’s projections of
future mineral activity consider only the impact of the proposed 3809 revisions and make
no effort to consider the cumulaive socid, economic, and environmentd effects. T his
oversight has resulted in projections-and environmental anaelyses-that are wrong.

Response: The projections are correct to focus on the effect of changes inthe 3809
regulations since that iswhat is being proposed. T he impacts of other laws and
regulations have been built into the description of the affected environment, including the
baseline projections for the number of Notices and Plans that would be filed under the No
Action Alternative. Thisnumber determines future mineral activity levelsif the 3809
regulations are not changed. The analysis then consders how changes in the 3809
regulations might affect the baseline projection, either upward or downward, and the
assod ated direct and indirect effedt of such changes. The result isa projected number of
Notices and Plans and a projected percentage change in mineral activity that consdersall
other environmental laws and regulations that are commonto dl El Sdternaives. This
projection is then used by each specialid to assess the social, economic, and environmental
impads of each alternative.

Comment: The Forest Service hasalso taken a number of actions and made several
regulatory proposals which should be considered in the NEPA evaluation of the proposed
revisions to the 3809 regulations. On February 12, 1999, the Forest Service published an
interimfinal rule suspending road construction in mary unroaded areas within the Nationd
Forest System. 64 Fed. Reg. 7289 (Feb. 12, 1999). The Forest Service had earlier
announced that it would publish a new draft rule for public commert in late 1999. No
proposed rule has yet been pubdished, but it islikely that the Forest Service will propose
and findize new rulesin roughly the same time frame that the revised 3809 regulations
might be findized. In Odober 1999, the Forest Service published a scoping notice for a
draft environmental impact statement considering the management of “roadless’ areas
within the nationd forests. 64 Fed. Reg. 56306 (Oct. 19, 1999). Also in October 1999, the
Forest Service published proposed revisions to its forest and land management planning
regulations. 64 Fed. Reg. 54073 (Oct. 5, 1999). These Forest Service actions have
important implicaions for future mineral activities, including exploration, on national
forest lands. I n turn, the availability of forest lands for mineral exploration and
development is likely to affect mineral exploration and development on BLM lands.
BLM'’s proposed revisions to the 3809 regulations, when combined with these Forest
Service actions, are likely to have a cumulative impact on the envirormert. The draft EIS
should and corside those impads.
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Response: Actions by the Forest Service and Department of Agriculture are not defined
enough at thistime to be consdered more than speculative for minera oper ators working
under the Mining Law onforest lands. Nor do the Forest Service regulations apply to
BLM-managed lands. Therefore, potential cumulative impacts of future Forest Service
actions on mineral operators have not been consdered inthe EIS analysis on BLM’s 3809
regulations

20.18 Comment: The EIS for the proposed regulations must consider not only the inpact of
those regulations on the mining industry and the indirect impacts on employees, dependent
communities, and suppliers of the mining industry, but it must also include the cumulative
impact of the proposed regulations along with the entire regulatory system applied to the
United States mining industry.

Response: The EI S does consider the impact of the 3809 regulations on the mining
industry and on thesocid and economic resources of afected communities. The EIS
considers the entire existing regulatory system as applied to the U.S. mining indudry as
part of the basdline conditions. The EI S accounts for effects on the mining industry in the
activity level projections for Notices and Plans under each alternative and in the later
environmertal effects analysis.

20.19 Comment: The NEPA review of the 3809 rulemaking is clearly incompletein thet it fails
to incorporate a specific component of the required analygs. CEQ regulations specify that
diredt, indirect, and cumulativeimpacts must be considered inan EIS. 40 FCR 1508.25.
Cumulaive impacts are defined to include “the incremental impact of the action when
added to other pest, presert, and reasonably foreseealdl e [Federal or non-Federal] future
actions.” BLM acknowledges this requirement but fails to comply with it (draft EIS, pages
79-80). The Federal Government is now engaged in dozens of rulemaking proceedings
aimed directly at mining and mineral processing companies or their immediate customers.
These proceedings include EPA’s proposed National Hard Rock Mining Framework,
BLM'’ s recent use and occupancy regulations, BLM’s new bonding regulations, other
EPA initiatives such as the recent addition of the hard rock mining sector to the Toxic
Release Inventory (TRI) reporting requiremerts, Clean Water Act proposals on total
maximum daily load (TMDL), the Advanced Notice of Proposed Rule Making to change
water quality standards the proposed changes to the underground injection control
program, NHPA, ARPA, Migratory Bird Treaty Act, thelnterior ColumbiaBasn
Ecosystem Management Project; the U.S. Forest Service snew interim road policy; dl
Environmental Species Act listings, the U.S. Army Corps of Engineers’ proposed changes
to Clean Water Act programs for Section 404 permitting, potential changes to the RCRA
Bevill exclusion for certain minng wastes, 1996 delegation of CERCLA <ection 106
remediation order authority to the Departmerts of the Interior and Agriculture, PACFISH
and INFISH, state mining and reclamation statutes and regulations, changes to the Mining
Law of 1872 being contemplated by Congress, and the Department’ s recent (and
inappropriate) decision on the use of mill sites in connection with minng claims. BLM
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fails to look at the cumulative impact of such regulations when providing the impact
analysis for adopting the proposed rule. Together, these rulemakings undermine the
ability to mine. But no federal action poses a greater threat to mining in the United States
than limiting access to public lands. Additionally, the erorsinthe andysisare
compounded by the falure of the draft EI Sto adequately evaluate and discussthe
environmental impacts of existing federal and state regulatory programs, which isthe
baseline from which potentia cumulative effects must be andyzed. Thisandyss should
evduate the cunulative impactsof changesinthe 3809 regulationsin conjundionwith
potential changes in royalties, fees, taxes, reporting requremens, and a plausible range of
future regulatory developmerts.

Response: A cumulative impact analysis of other existing mining-related laws and
regulations has not been avoided. Itisincluded inthe EIS aspart of the basdine
conditions. Theimpacts of other laws and regulations have been built into the baseline
projections for the number of Notices and Plansthat woud be filed under the No Action
Alternative. This number is used to determine future mineral activity levels if the 3809
regulations are not changed. The analysis then condders how changes in the 3809
regulations might affect the baseline projection, either upward or downward, and the
direct and indirect effect of such changes. Theresult isaprojected number of Notices and
Plans, and aprojected percentage change in mineral activity, that considers dl other
environmental lavs and regulations for each EIS alternative. This projection is then used
by each specialist to assess the social, economic and environmental inpacts of each
dternative. Thefina EIS has been updated to include the most recent baseline projections
and estimated changes in mineral activity and to evduate theimpact of the 3809 regulaion
dternaives on the environment, the mining industry, and on the socid and economic
resources of affeded communities. Future actions by BLM, the Forest Service,
Depatment of Agriculture, EPA, FWS, or other agencies are not defined enough at this
time to be considered more than speculative. Should these actions occur, they would be
common to all alternativesand would not greatly affect the relative difference between
aternatives. Therefore, the EIS hasnot considered in detail the potential cumulative
impacts of future hypothetical actions.

20.20 Comment: Thedraft El Sfailed to disclosethat the federal court-ordered “cumulative
impact EIS’ by BLM conduded tha the existing 3809 mining regu ations in conbination
with the coordinated per mitting authorities of other agencies such asthe Corps, EPA, and
stat e agencies had adequate waysto prevent long-lasting significant cumulative
environmental impacts.

Response: The cumulative inpact EIS referenced in thecomment is believed to be that
required to address the cumulative impacts of placer mining under N otice-level operations
along severd riversin Alaska. T he results of the analysis recognized that the cumulative
impacts of these operations could not be addressed without inter agency coordination and
the use of recreation permits.
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20.22

20.23

Comment: The NRC Committee noted that "...the committee emphasizes that...potential
impacts will not necessarily occur, and when they do, they will not occur with the same
intendtyinall cases.” (p. 3) Thedraft EIS offered no discusson of thisconcept or
evidence to the contrary. Nor did it provide an andyss of proposed and identified
environmental inpacts and those actually experienced by a projedt. BLM has analyzed
enough mining projectsto readily show the imagined and red impactsand their
sgnificance. Thisanaysis should revea what environmental impacts are rea and
significart.

Response: BLM agrees with the NRC assessment. An environmental analysisisa
prediction of future impads and not a guaranteethat the impacts will occur. All future
impacts described in the 3809 EIS are potentia by definition. At mining operations BLM
has also observed a variety of impacts that were not predicted (or were underestimated) in
their Ste-specific environmentd analyses. Two generd examplesinclude the problems
with migratory bird desths from open cyanide solutionsin the 1980s, and the
underestimating of the acid rock drainage potentia in the early1990s. In both cases BLM
responded with policy directives to address these issues and is including elements of these
policiesin the proposed 3809 regulations. These cases and ot hers experienced by BLM
team members were consider ed during scoping for the rulemaking to determine real and
significant environmental issues.

Comment: The draft EIS lacks any evaluations needed to implement NRC study
Recommendations 12, 15, and 16.

Response: The purposeof the draft EIS is to consider 3809 regulaion alternatives not
how to implement NRC'’s recommendations NRC Recommendations 12, 15, and 16 are
all implementation recommendations that could be applied unde any of the EIS
alternatives Recommendation 12, on staff adequacy and location, would be implemented
under any aternative. Recommendation 15, on preparing guidance manuals would aso
be adopted to help implement whatever regulatory provisions are findly selected.
Recommendation 16, on a more timdy permitting process, complements the other two
recommendations on making the program more effective.

Comment: We are equaly concerned that the BLM’s apparent intentions to ignore many
of the findings of the NAS/NRC study will impair the agency’s ability to manage public
lands ina manner that best protects the environment. BLM should regard this study asa
valuable tool with which to guide changes and improvementsin BLM regulations and
policies for mining. As discussed aove, the NAS/NRC study contains several insightful
observations and important recommendations. Failureto act upon these observations and
recommendations will foreclose upon an opportunity to improve BLM’ sprograms and to
enhance ervironmental protections at mines on BLM-managed lands. This missed
opportunity is at oddswith the environmental interests of WM C members and others
affected by mining on BLM-managed lands.
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Response: BLM values the results of the NRC gudy and has changed the proposed
regulations so as not to be inconsistent with NRC recommendations as required by
Congress BLM intendsto use both NRC'’ s regulatory and nonregulatory
recommendations to improve the 3809 program.

Comment: BLM’s professiona technical staff and BLM state management acknowledge
some areas as having extensive and sensitive archeological, cultural, and spiritual resource
values or unusua plant assemblages. In phone conversations and at nonpublic meetings,
BLM staff and managers acknowledgethat these areas should be protected. But some
extremely senditive areas have not been publicly identified in hopes that protection might
be better afforded by not drawing attention to the location of such sensitive resources.
How best to protect such sensitive and vulnerable resources and sites apparently remains a
thorny management decision for BLM, mede all the more difficult when the agency
receives a proposal for exploratory drilling or mining on sensitive public lands.

Response: NRC also recognized protection of resources not covered by other
environmental lavs as anissue. BLM has revised the definition of unnecessary or undue
degradation to protect sgnificant resources from substantial irrepar able and unmitigatable
harm.

Comment: OHV Management Strategy. In January BLM announced that it was
developing a national strategy for ensuring “environmentally responsible”’ off-highway
vehide(OHV) useon BLM-managed publiclands The OHV drategy is directly rdaed to
the proposad revisonsto the 3809 regulations because it addresses some of the same
stated objectives for revisionsto the regulations, particularly the changes related to casual
use and Notice-level operations. The link between these two issues was made even clearer
inthe noticereopening the public comment period, where BLM issued a clarification on
its description of casud use. T hus, the substance of the final 3809 regulations will be
significantly affected by BLM’s OHV management drategy, and environmentd impacts
from casual use or notice level operations could substantially differ from those projected
by BLM inthe draft EI S, which assumes no changesin the current OHV management

strategy.

Response: No sgnificant impact to the substance of the 3809 regulations would result
fromaBLM decision to develop a national drategy for off-highway or off-road use.
Specific changes in off-road management are still speculative and undefined. Such uses
for operations under the Mining Law would continue to be addressed by Notices or Plans
of Operations.

Comment: Implementing BL M-Sponsored/ BL M-Supported Programs. | ncredibly, while
BLM hasfailed to properly acknowledge cumulative effects of programs manly
implemented by other federal and date regulatory agencies, it has also ignored broad-
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based actions initiated by the agency itself and the Department of the Interior. For
example, Secretary Babbitt has discussed, with much fanfare, BLM’s National Landscape
Monuments, which have been touted as a“new and visonary” sysemtha creatively
protects American’ snatural legacy. The agency s own characterizations of this unique
new land conservation sygem emphasize the shortcomings of the 3809 NEPA analysis:
neither the proposed rues not the draft EIS reference the system or evaluate the impacts
of the proposed rules given the context of the new protection program.

Response:  Since the program wasnot announced until after the draft EI'S was published,
we could not include a discussion of it inthe draft EIS. The proposed final regulations do
add national monuments as onetype of specid category land where aPlan of Operations is
required for any disturbance greater than casual use. The impact of this provision has
been accounted for in the assumptions in Appendix E. Specifically we assume public lands
open to mineral entry under the mining laws will continue to decrease in the long term as
sensitive lands are set aside for envirormental protection. The rate of this declinewill vary
in the short term, depending on the political and social climate. The final EIS has been
revised to reflect the potential for more special satus lands under this program.

Comment: BLM has acknowledged that the two actions-the proposed revisions to the
3809 regulations and the Solicitor’s millsite opinion—arerelated. BL M’swebsite for the
3809 regulations includes a prominent link to the text of the Solicitor’s opinion. Yet the
andysis in thedraft EIS fails to consider how implementing the Solicitor' s opinion
together with the proposed revigons to the 3809 regulationswill affect the environment.
NEPA requiresthat such impacts be considered and discussed in the draft EIS.

Response: The Solicitor's opinion on millsites gpplies under all dternativesand is
reflected in the current activity level discussed in the Affected Environment section of the
final EIS. The 3809 regulations are for managing operations under the Mining Law. BLM
is proposing changes inthese regulations. If the operator has a right to conduct

oper ations under the Mining Law, then the 3809 regulations are applied to prevent
unnecessary or undue degradation. BLM has not added anything in the proposed final
regulations on millsite determinations.

Comment: Wedso believethat BLM’sfailure to consider the cumulative economic and
environmenta impacts of the proposed rule requires BLM to conduct a supplementd draft
EIS. We particularly wigh to stress that, in addition to BLM’ s failure to consider
cumulative impactsin the initia draft EIS alone makes the draft EISinvalid, intervening
events between the draft EIS and today havefurther altered the landscape in rdaionto
the cumulative impad analysis so as to independently require supplementation.

Response: BLM does not believe that a supplement El Sisrequired. The cumulative
impact analysis properly considered all relevant economic and environmenta factors and
has been revised in response to public commert. Intervening events, such asthe NRC
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study, have been incorporated into the analysisand, if anything, have provided more
support for the regulations proposed by BLM. Changes in the Proposed Action, which
can trigger the need to prepare a supplement, are within the range of alternatives analyzed
in the draft EIS and are therefore not substantial. The criteriafor preparing a
supplemental EIS at 40 CFR 1502.9(c) have not been exceeded.

20.29 Comment: BLM mus coordinate with the U.S. Forest Service, U.S. Fish and Wildlife
Service, National Marine Fsheries Service, Small Business Administration, and other
agencies to fird assessthe cumulative impacts of current initiativeson rurd America. This
assessment, which should be completed and incorporated before any changes in 3809
regulations, should include such measures as the Interior Columhia Basin Ecosystem
Management Project, the roadless morat orium, and mineral withdrawals such asthe
429,000 acres on the Rocky Mountain Front in Montana. These actions are devastating
rural America and are doing little or nothing to protect the environment. Again, such an
assessment of the cumulative impacts on the environment and socioeconomic fabric of the
affected region isnecessary.

Response: Other actions such as those described are part of the basdline conditions
common to all of the alternatives presented in the draft and final EI Ss.

20.30 Comment: Early idertification of such areasas described in Recommendation 13 assists
in the planning and permitting process. Both the Forest Service and BLM have dedicated
planning processes in place to do just what this recommendations suggest. Such district
or forest planning efforts are not germane to this rulemaking. Nonetheless, NWMA has
long urged that agencies, especially the Forest Service, better integrate |ocatable mineral
activities into forest or resource area plans. But we believe that both agencies have done a
satidactory job over the years of recognizing parts of federal lands that truly require
spedal condderation in land use decisions because of natural and cultural resourcesor
specia environmental senditivities. Any appearance to the contrary islargely due to the
recent exercise of bureaucratic fiat to alter long-standing definitions and legal
interpretations upon which the legally issued plaming documents are based.

Response: BLM agreestha NRC Recommendation 13 gpplies moreto how BLM should
conduct its planning process than the 3809 regulations. 1n the 3809 performance
standards BLM has provided reference that requires operatorsto comply with the land use
plans wher e not inconsistent with the Mining Law. T his compliance will make the public
and operators more aware of lands that require specia consideration in Notices and Plans
because of natural and cultural resources or special environmental sensitivities.

20.31 Comment: NRC study Recommendation 13 is tha BLM and the Fores Service need to
regularly update and inform “high officids” Congress, the public, and stakeholders of
parts of federal land that requires special consideration because of natural and cultural
resources or specia environmental sengtivities. The B/C study, draft EIS, and proposed
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regulations do not consider how to improve BLM and Forest Service planning or the
conequences of incomplde informationon exiging and potential minerd resources or of
simply downplaying mireral resources. Minerals should be treated in the same manner as
other resources, and ar eas of critical environmenta concern (ACECs) should be
disgpproved urtil mineral resourcesare farly and objectivedy evaluated.

Response: We believe that NRC Recommendation 13 gpplies moreto how BLM should
conduct its plaming process than how the 3809 regu ations should be written. In
addition, changes in BLM’ s planning regulations are outside the scope of this rulamaking.
BLM does agree that minerd resources need to be properly assessed in the analysis
conducted to determine whether an area should be designated an ACEC. But the ACEC
determination is based on the presence of unique or critical resources that require special
management to protect them, and not upon the inherent mineral potential of an area. If
anything, the higher an ared s mineral potential, the more likely the desgnation is
warranted to protect the ACEC’ s values, since there is a greater potential for surface
digurbance Note that an ACEC designation does not mean theareaiswithdrawnfrom
operations under the Mining Law. The only effect an ACEC designation has in the 3809
regulationsisto require the filing of a Plan of Operations for activity that could otherwise
be conducted under a Notice.

20.32 Comment: The B-C study, draft EI' S, or proposed regulations did not consider either the
substance or costs to effectively implement NRC study Recommendation 13. BLM and
Forest Service planning does not give existing and potentia minera values on federa land
the same degree of attention asthey do roadless recreation, wildlife, or cultural values
because areas with known or professionally expected minera vaues are not identified in
land use plans and administrative withdrawals, such as the current 50 million acre plus
“roadless’ designation, which effectively forestalls existing and future mineral
development without unbiased or professional consideration of mineral resources

Response: NRC recommendation 13 relates to land use planning and not to how the
3809 regul ations should be written. Changesin BLM’s plaming regulations are outside
the scope of this rulemaking. The BLM planning process does consider mineral resource
development on a comprehensive basis along with other resources. Questions or concerns
on Forest Service planning and desgnations should be addressed to that agency.
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